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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,489 
Truman R. Ovruann, ET aL., Petitioners, 
v. 
Crvm Arronavutics Boarp, Respondent, 
Detta Am Lins, Inc., 
Am Lrxe Pmots Association, INTERNATIONAL, Intervenors. 


Motion to Dispense With Prehearing Conference and 
for Approval of Stipulation 

The parties and intervenors in this case respectfully 
move the Court to enter an order dispensing with a pre- 
hearing conference and approving the annexed stipulation. 
In support of this motion it is represented as follows: 

1. Petitioners seek review of Board orders dismissing 
without an evidentiary hearing their ‘‘Petition for Revi- 
sion of and Protest Against Integrated Seniority List of 
Delta-Chicago & Southern Air Lines, Inc.”’ 

2. Agreement has been reached by the parties and inter- 
venors on all matters normally covered at the prehearing 
conference, as shown by the annexed stipulation. Should 
the Court approve the stipulation, it is believed that a 
prehearing conference would serve no useful purpose. 


Respectfully submitted, 


Joun B. KNEIPPLe 
Counsel for Petitioners 
Franky M. STonE 
Counsel for Respondent 
H. S. Maurer 
Counsel for Intervenor 
Delta Air Lines, Inc. 
Srantey B. Frosz 
Counsel for Intervenor Air Line 
Pilots Association, International 


Dated: February 17, 1960 
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Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of the Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree as follows with respect to the issues and the 
procedure and dates for the filing of the briefs and joint 
appendix herein: 


L 
IssvEs 
Petitioners conceive the issue herein to be as follows: 


1. Whether the Board, upon consideration of a peti- 
tion for revision of an integrated pilot seniority list estab- 
lished in 1953 and subsequently incorporated into succes- 
sive collective bargaining agreements between Delta Air 
Lines, Inc. (Delta) and the Air Line Pilots Association 
(ALPA), committed legal error or an abuse of discretion 
in dismissing such petition without evidentiary hearing of 
petitioners’ protests that (1) the list had not been estab- 
lished in a ‘‘fair and equitable manner”’, as required by 
Board order; (2) the Delta-CAS Pilots’ System Seniority 
Board had deprived petitioners of a fair hearing on their 
initial objections to the list; (3) Delta breached a legal 
duty to participate in the negotiations for the list; and 
(4) ALPA, in functioning as petitioners’ duty designated 
bargaining representative, failed to protect their seniority 
rights—all of which resulted in substantial monetary and 
other injuries to petitioner. 


Intervenor Delta tenders the following additional issues 
insofar as they are not encompassed within petitioners’ 
statement: 


1. Whether petitioners have shown that they suffer any 
legal injury which would entitle them to any relief from 
the Board and/or which would confer upon them stand- 
ing to maintain their present petition for review. 


4 


2. Whether, assuming arguendo that petitioners were 
otherwise entitled to relief from the Board, their claim 
for such relief was barred by laches. 


Respondent and intervenor ALPA tender no further 
issues. 


Each party reserves the right to rephrase the issues or 
to take the position on brief that any matter here set 
forth is unnecessary or irrelevant, or is not otherwise 
properly in issue. 


II. 


Procepures Wire Respect To Printixe or Joint APPENDIX 
anp Briers, AND Use or UNPRINTED PorTIONS OF ReEcorp 


The joint appendix shall contain the material required 
to be printed by the Rules of this Court; the materials 
designated by the parties as hereinafter provided; and 
this stipulation and the order of the Court approving the 


stipulation. 


All briefs will be served and filed in final form on or 
before the dates fixed hereinafter with references to the 
pages of the certified record (‘‘Tr.”’). At the time each 
party serves its brief it will also serve its designation of 
the portions of the certified record to be printed in the 
joint appendix. As soon as all designations have been 
made, the petitioners shall cause the joint appendix to be 
printed with the page numbers of the record as certified to 
this Court appearing at the place where each new record 
page begins on the printed page of the joint appendix, 
and running heads showing the record pages appearing 
thereon shall be printed at the outer top corner of each 
page of the printed joint appendix. The usual numerical 
designation of the printed joint appendix will appear in 
the center of the top of the page. 


It is further agreed that a party, in brief or at the 
hearing of the case, may refer to and rely upon any portion 
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of the original transcript of record herein which has not 
been printed to the extent that such portion may be material 
to the issues, it being understood that any portions of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs the same to be printed. 


Til. 
Furrer Procepures anp Fiuine Dates 
The time for the filing of briefs shall be as follows: 


1. Petitioners’ brief will be served and filed on or before 
March 30, 1960. 


2. The brief of respondent and of each intervenor will be 
served and filed on or before May 11, 1960. 


3. Petitioners’ reply brief, if any, will be served and 
filed within 15 days after service of respondent’s and 
intervenors’ briefs. 


The joint appendix to the briefs will be printed, served, 
and filed within 15 days after the filing of the brief of 
respondent and of each intervenor, or, in the event peti- 
tioners file a reply brief, within 15 days after the filing of 
said reply brief. 

Joun B. KNEIPPLE 
Counsel for Petitioners 


Franxuw M. Srone 
Counsel for Respondent 


H. S. Maurer 
Counsel for Intervenor 
Delta Air Lines, Inc. 


Stanzey B. Frosa 
Counsel for Intervenor Air Line 
Pilots Association, International 


Dated: February 17, 1960 
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Filed Feb. 24, 1960 
Prehearing Order 


On consideration of the motion of counsel for the parties 
in the above-entitled case to dispense with prehearing 
conference and for approval of stipulation, and counsel for 
the parties having submitted their stipulation dated Febru- 
ary 17, 1960, pursuant to Rule 38(k) of the General Rules 
of this Court, the stipulation having been considered, the 
stipulation is hereby approved, and it is 


Orperep that the parties shall proceed according to the 
stipulation dated February 17, 1960, and that the stipula- 
tion and this order shall be printed in the joint appendix. 
Dated: February 24, 1960 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 5546 


Detra-Curcaco aND SouTHERN MERGER CsE 


92 
PROTECTIVE LaBor CONDITIONS 


Among the conditions to the approval of the merger, as 
recommended by the Examiner, were provisions designed 
for the protection of labor. These provisions were based 
upon (a) certain of the conditions included in the approval 
of the Braniff/Mid-Continent and West Coast/Empire 
mergers (hereinafter referred to as the Braniff/Mid-Con-: 
tinent formula), (b) proposals by the joint applicants, and 
(ce) conditions recommended by Bureau Counsel. While 
none of the labor groups participating in the proceeding 
have objected to the recommendations of the Examiner, ex- 
ceptions thereto have been filed by C&S and Delta. We have 
given detailed scrutiny to these exceptions and the condi- 
tions recommended by the Examiner, and we have con- 
cluded that certain modifications in the recommended con- 
ditions are in order. Except as noted below, we have 
decided to follow more closely than did the Examiner the 
protective conditions which were applied in the Braniff/ 
Mid-Continent and Empire/West Coast mergers. While it 
is difficult to treat at length here the many detailed dif- 
ferences in proposed protective conditions, we will attempt 
to touch upon the more salient points. 


(a) Coverage. The Braniff/Mid-Continent formula ex- 
pressly provides that its benefits shall not apply to 
employees, other than flight personnel, meteorologists, or 


(32) 


dispatchers, who, immediately prior to the effective date 
of the merger, were being compensated at a rate in excess 
of $6,500 per year. The applicants have indicated that they 
are willing to allow the employee protective conditions to 
be applicable 
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to all employees, regardless of their total annual com- 
pensation. In view of this fact, we will not include in the 
protective conditions in this case the $6,500 limitation 
found in the Braniff/Mid-Continent formula. 


Insofar as temporary and part-time employees are con- 
cerned, Delta-C&S have urged that such employees be 
excluded from the benefits of the protective conditions, 
and the Examiner has so recommended. We believe that 
this recommendation is sound. In our judgment, temporary 
and part-time employees do not have a sufficient stake in 
the future of their employing company to warrant our 


protection against the hazards resulting from a merger. 


(b) Integration of Seniority Lists and Rearrangement of 
Forces. The Braniff/Mid-Continent formula provides for 
integration of seniority lists on the basis of an agreement 
through collective bargaining between the carriers and the 
representatives of the employees affected; and in the event 
of failure to agree, the dispute may be submitted by either 
party for arbitration. The Delta-C&S proposal is appar- 
ently designed to take into account the fact that Delta 
employees are not organized, and therefore might not 
have representatives for arriving at agreement through 
collective bargaining. Under the Delta-C&S proposal, pro- 
vision is to be made for the integration of seniority lists 
‘in a fair and equitable manner, including, where appli- 
cable,”? agreement through collective bargaining; and pro- 
vision is made for arbitration in the event of failure to 
agree. This modification of the Braniff/Mid-Continent 
formula appears reasonable in view of the special 


(95) 
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cireumstances prevailing in this case, where the employees 
of one carrier are organized and those of the other are 
not. Moreover, there is nothing in the Delta-C&S proposal 
which would inhibit the right of a dissatisfied Delta em- 
ployee or group of such employees to seek arbitration of 
grievances over integration of seniority lists. 


Due to the lack of organization of the Delta employees, 
Bureau Counsel proposed, and the Examiner has recom- 
mended, two new protective conditions. One of these con- 
ditions (‘‘Section 10’’) provides in substance that Delta- 
C&S shall give at least 45 days’ written notice containing ~ 
a full and adequate statement of the proposed changes to 
be effected by the merger, including an estimate of the 
number of employees of each class, craft or field of 
endeavor affected by the intended changes. Provision is 
made for meetings, if requested, to settle problems of the 
rearrangement of employees arising out of the merger, and 
provision is made for arbitration, if agreement is not 
reached. 


The applicants have excepted to this recommendation and 
have offered a substitute section which provides in sub- 
stance that ‘‘Before any changes shall be made as a result 
of the merger affecting employees of either company which 
entitles such employees to protection under these protective 
provisions,’’ at least thirty day’s written notice shall be 
given to the employee. The applicants assert that Section 
10 is in many respects similar to Section 4 of the Washing- 
ton Job Agreement of 1936; and that the notice contem- 
plated by the latter agreement was issued in the instant 
proceeding when employees of Delto and C&S were advised 
of the pending 

95 


merger and of the proposed employee protective provi- 
sions prior to the formal hearing before the Examiner. 
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It is also argued that the provisions in Section 10 are 
not required here in view of the procedure for settling a 
dispute or controversy which might arise with respect to 
the labor protective provisions as set forth in Section 8 
of the Delta-C&S proposal, plus the fact that the record 
contains substantial testimony as to the adequate procedure 
presently available to answer questions for the purpose of 
settling problems which may arise as a result of the merger. 
It is further claimed that Section 10, if literally applied, 
would deprive the carrier of exercising reasonable man- 
agerial discretion, and could result in deferring the effec- 
tive date of the merger for an indefinite period of time 
following its approval. 


None of these contentions have persuaded us to abandon 
the Examiner’s recommendation. The rearrangement of 
employees is a matter of substantial concern and impor- 
tance to the affected employees. Where, as here, a large 
group of the employees affected are lacking in labor organi- 


zation, we feel that it is necessary to establish a satisfac- 
tory procedure for protecting their interests. The provi- 
sions for notice, meetings, and ultimate resort to arbitra- 
tion if necessary, appear properly suited to accomplish this 
objective. There is no doubt that, to some extent, resort to 
these procedures circumscribes managerial discretion. 
However that is one of the incidents necessary to an orderly 
consummation of the merger. 
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Order No. E-7052, December 4, 1952 


A full public hearing having been held in the above-en- 
titled proceeding, and the Board, upon consideration of the 
record, having issued its opinion containing its findings, 
conclusions and decision, which is attached hereto and made 
a part hereof; 


(110) 


Ir Is OnpeRED: 


1. That, subject to the conditions specified below, the 
joint application of Chicago and Southern Air Lines, Inc. 
(C&S), and Delta Air Lines, Inc. (Delta), in Docket No. 
5546, for approval of the Agreement of July 8, 1952, pro- 
viding for a merger of these two companies, be and hereby 
is approved (except insofar as it relates to acquisition by 
and transfer to Delta of the certificate of public convenience 
and necessity for FAM-31 issued to C&S by Order Serial 
No, E-2892, dated March 31, 1949, and approved by the 
President on May 27, 1949*). 


2. That the approval granted herein is subject to the fol- 
lowing conditions: 


Section 3. Insofar as the merger affects the seniority 


rights of the carriers’ employees, provisions shall be made 
for the integration of seniority lists in a fair and equitable 
manner, including, where applicable, agreement through 
collective bargaining between the carriers and the repre- 
sentatives of the employees affected. In the event of failure 
to agree, the dispute may be submitted by eithr party for 
adjustment in accordance with Section 13. 


Section 4 (a). Subject to the applicable eonditions set 
forth herein, no employee of either of the carriers involved 
in the merger who is continued in service shall as a result 
of the merger be placed in a worse position with respect to 
compensation than he oceupied immediately prior to the 
effective date of such merger so long as he is unable in the 
normal exercise of his seniority rights under existing agree- 
ments, rules and practices to obtain a position producing 


1 As to our action on the proposed transfer of FAM-31, see Order Serial 
No, B-7053, dated December 24, 1952, and approved by the President on 
December 30, 1952. 
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compensation equal to or exceeding the compensation of the 
position held by him immediately prior to such date, except 
however, that if he fails 
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to exercise his seniority rights to secure another available 
position to which he is entitled under the working agree- 
ment and which carries a rate of pay and compensation 
exceeding those of the position which he elects to retain, 
he shall thereafter be treated for the purposes of this sec- 
tion as occupying the position which he elects to decline. 


(b) The protection afforded by the foregoing paragraph 
is hereby designated as a ‘‘displacement allowance’’ which 
shall be determined in each instance in the manner herein- 
after described. Any employee entitled to such an allow- 
ance is hereinafter referred to as a ‘‘displaced’’ employee. 


(c) Bach displacment allowance shall be a monthly allow- 
ance determined by computing the total compensation re- 
ceived by the employee and his total time paid for during 
the last twelve (12) months in which he performed service 
immediately preceding the date of his displacement (such 
twelve (12) months being hereinafter referred to as the 
“<test period’’) and by dividing separately the total compen- 
sation and the total time paid for by twelve, thereby produc- 
ing the average monthly compensation and average monthly 
time paid for, which shall be the minimum amounts used to 
guarantee the displaced employee; and if his compensation 
in his current position is less in any month in which he per- 
forms work than the aforesaid average compensation, he 
shall be paid the difference, less compensation for any time 
lost on account of voluntary absences to the extent that he 
is not available for service equivalent to his average 
monthly time during the test period, but he shall be com- 
pensated in addition thereto at the rate of the position filled 
for any time worked in excess of the average monthly time 
paid for during the test period. 
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(d) The protection afforded herein shall only apply to 
displacements occurring within a period: of three years from 
the effective date of the merger (referred to herein as the 
claim period) ; and the period during which this protection 
is to be given (referred to herein as the protective period) 
shall extend for a period of four years from the date on 
which the employee is displaced. 


Section 5 (b). For the purposes of this order, the length 
of service of the employee shall be determined from the date 
he last acquired an employment status with the employing 
carrier and he shall be given credit for one month’s service 
for each month in which he performed any service (in any 
capacity whatsoever) and twelve such months shall be 
credited as one year’s service. The employment status of 
an employee shall not be interrupted by furlough in in- 
stances where the employee has a right to and does return to 
service when called. In determining length of service of 
an employee acting as an officer or other official represent- 
ative of an employee organization he will be given credit 
for performing service while so engaged on leave of absence 
from the service of the carrier: Provided, That in calculat- 
ing the dismissal allowance for such an employee, such al- 
lowance shall be based upon the compensation paid such 
employee by the carrier during his last twelve (12) months 
of service on the company payroll and not on the compen- 
sation he may have been paid by the employee representa- 
tive organization. 


Section 13. In the event that any dispute or controversy 
(except as to matters arising under Section 9) arises with 
respect to the protection provided herein, which cannot be 
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settled by the carrier and the employee, or his authorized 
representative, within thirty days after the controversy 
arises, it may be referred, by either party, to an arbitration 
committee for consideration and determination, the forma- 
tion of which committee, its duties, procedure, expenses, 
etc., shall be agreed upon by the carrier and the employees, 
or the duly authorized representatives of the employees. 
* * * ° * * * * * e 
5. That jurisdiction is hereby reserved to make such 
amendments, modifications and additions to the protective 
labor conditions specified in paragraph 2 above as circum- 
stances may require. 
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Petition for Revision of and Protest Against Integrated 
Seniority List of Delta-C & S Air Lines, Inc. 


The Petitioners herein, consisting of the persons listed in 
Schedule ‘‘A’’, attached hereto and made a part hereof, 
in protest of the manner in which the seniority of pilots 
affected by the above-entitled matter was integrated, re- 
spectfully state and represent: 


1. Petitioners are pilots employe by Delta-C & S Air 
Lines, Inc., and, for the purposes of collective bargaining, 
are represented by Air Line Pilots Association, Interna- 
tional, (herein called ‘‘ALPA’?’). 


2. Petitioners, prior to December 24, 1952, the effective 
date of the above entitled merger, were employed by the 
Chicago & Southern Air Lines, Inc. (herein called ‘“‘C 
&8’’), or by Delta Air Lines, Inc. (herein called ‘‘Delta’’), 
as pilots and co-pilots. A list of all the pilots and co-pilots 
affected by the merger are indicated in Schedule ‘‘B’’ 
which is attached hereto and made a part hereof. In ad- 
dition, said Schedule ‘‘B’’ indicates : 
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(a) The position of each pilot on the Seniority List ef- 
fective immediately following the merger; 
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(b) The Seniority List in the current collective bargain- 
ing agreement, which became effective as of July 1, 
1957; 

(c) The original seniority position of pilots and co- 
pilots employed by C & S immediately prior to the 
merger; 

(ad) The original seniority position of pilots and co- 
pilots employed by Delta immediately prior to the 
merger ; 

(e) The effective date of employment (of each position) 
as a pilot or co-pilot; 


and 


(f) The seniority position of each pilot or co-pilot af- 
fected by the merger based on length of service from 
date of hire. 


3. On December 24, 1952, the Civil Aeronautics Board 
issued an opinion and order approving the merger of 
Delta and C & S. Among other matters, this opinion and 
order provided for the following: 


“¢Section 3. Insofar as the merger affects the seniority 
rights of the carriers’ employees, provisions shall be 
made for the integration of seniority lists in a fair and 
equitable manner, including, where applicable, agree- 
ment through collective bargaining between the car- 
riers and the representatives of the employees affected. 
In the event of failure to agree, the dispute may be sub- 
mitted by either party for adjustment in accordance 
with Section 13. 
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“Section 4 (a). Subject to the applicable conditions 
set forth herein, no employee of either of the carriers 
involved in the merger who is continued in service shall 
as a result of the merger be placed in a worse position 
with respect to compensation than he oceupied im- 
mediately prior to the effective date of such merger so 
long as he is unable in the normal exercise of his senior- 
ity rights under existing agreements, rules and prac- 
tices to obtain a position producing compensation equal 
to or exceeding the compensation of the position held 
by him immediately prior to such date, except, however, 
that if he fails to exercise his seniority rights to secure 
another available position to which he is entitled under 
the working agreement and which carries a rate of pay 
and compensation exceeding those of the position which 
he elects to retain, he shall thereafter be treated for 
the 
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purposes of this section as occupying the position 
which he elects to decline.”’ 


* * * 


4. On March 27, 1953, an ‘‘ Agreement Respecting Merger 
of Pilot Seniority Lists of Delta Air Lines, Inc., and Chi- 
eago & Southern Air Lines, Inc.’’ was executed, a copy of 
which Agreement is attached hereto and made a part hereof 
as Schedule ‘‘O’’. 


5. Thereafter, many of the Petitioners, and certain other 
pilots listed in Schedule ‘‘B’? filed written protests (there 
were 141 in all) in accordance with the provisions of said 
agreement. 


6. As provided in said Agreement, the Delta-Chicago & 
Southern Pilot System Seniority Board, was established, 
with the appointment by the National Mediation Board of 
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William M. Leiserson, as Chairman. On June 11, 1953, the 
Seniority Board issued its decision, a copy of which is at- 
tached hereto as Schedule ‘‘D”’ and made a part hereof. 


7. Although many of the Petitioners herein and other 
pilots listed in Schedule ‘‘B”” expressly requested an oppor- 
tunity to appear before the said Seniority Board with 
counsel, and to be heard on the merits of their respective 
protests, such an opportunity was summarily denied to all 
of the pilots filing protests by the Seniority Board, and in 
spite of the fact that the Agreement of March 27, 1953 ex- 
pressly stated that ‘‘Each protest shall be heard, consid- 
ered, and decided on by a majority of the [Seniority] 
Board ...’’. Moreover, the right to be heard was denied 
the petitioners and the other pilots filing protests, notwith- 
standing the fact that the Seniority Board in its decision 
expressly acknowledged the fact that “one or more errors 
were found to exist”’. 
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8. Thereafter, ALPA and Delta-C & S Air Lines, Inc., 
entered into an Agreement, effective August 1, 1953, which 
Agreement, among other things, adopted the Seniority List 
referred to in Paragraphs (5) (6) and (7) hereof. All sub- 
sequent collective bargaining agreements, including the one 
currently effective, between ALPA and Delta-C & S Air 
Lines, Inc., have continued the same Seniority List, but the 
names of the pilots and co-pilots employed since the merger 
have been added to the list on the basis of their length of 
service as pilots or co-pilots. 


9. Thereafter, Petitioners made every effort to obtain 
relief through ALPA and Delta-C & S Air Lines, Inc., and 
although they have exhausted the procedures set forth in 
the Agreement between Delta-C & S Air Lines, Inc. and 
ALPA, and those provided for in ALPA’s constitution and 
by-laws, the Petitioners have failed to secure any relief. 
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10. The Seniority List established by the Agreement of 
March 27, 1953 and affirmed by the Seniority Board’s opin- 
ion of June 11, 1953, and incorporated in the Agreement 
between ALPA and Delta-C & S Air Lines, Inc., dated Au- 
gust 1, 1953, and in subsequent Agreements, departs from 
the well-established principle that seniority is based on 
length of service. On the contrary, this Seniority List dis- 
regards the pilots’ length of service and the Board’s re- 
quirement that ‘provision shall be made for the integration 
of the Seniority Lists in a fair and equitable manner’’. As 
a result, many of the petitioners, with greater length of 
service, are listed below other pilots with lesser length 
of service, all of which more fully appears on Schedule 
“B”, 

11. As a consequence of the above stated facts, many of 
the Petitioners and other pilots listed in Schedule ‘‘B”’ 
have 
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sustained and will continue to sustain substantial financial 
losses, and have suffered and will continue to suffer other 
irreparable damages and inconveniences. Some of the Peti- 
tioners, while benefiting financially from the existing Sen- 
iority List, nevertheless join in this protest because the 
Delta-C & S Seniority Lists, contrary to the Board’s Order, 
were not integrated in ‘‘a fair and equitable manner’’. 


Wuenerore, the Petitioners respectfully request: 


1. That the Civil Aeronautics Board assert jurisdiction 
in the matter. 


. That an opportunity be afforded to any of the pilots af- 
fected by the said merger, to appear in person, with 
or without counsel, before the Civil Aeronautics Board 
or any Examiner designated by it, for the purpose of 
presenting testimony or other evidence bearing on the 


19 
(126) 


merits of any protest concerning the Seniority List 
established by the Agreement of March 27, 1953. 
. That the said Seniority List be vacated and set aside 
and a new list be established in strict accordance with 
the length of service concepts, and in accordance with 
labor agreement provisions in agreements between 
ALPA and commercial airlines generally. 
. That said pilots be accorded such other and further 
relief as the Civil Aeronautics Board may deem neces- 
sary and proper. 
Respectfully submitted, 
Armour, Herrick, Knerrre & ALLEN 


By: Merrmi Armour 
Attorneys for Petitioners 
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SCHEDULE ‘“‘A”’ 


Robert J. Nelson 

Hugh A. Clayton 

T. R. Outland 

E. M. Millsap 

John L. Sutton 

Howard Reid 

V. J. Prager 

R. J. Budd 

Clark E. Nanney 

J. H. Sargent 

A. A. Brockland 

James L. Small 

Floyd H. Wheat 

David E. Phillips 

Hubert H. Steinmeyer 

Cecil A. Gibson 

K. C. Lichtenberg 

Robert Blanken 

J. A. Brooks 

J. R. Bell 

R. D. Potter 

Walter J. Ehlers 

G. Doolittle 

H, B. Bankhead 

G. Horstmann 

Clayton P. Kregor 

J. A. Stewart 

T. J. Schlatter 

Joseph W. Meek 
L. G. DeCrow 
R. M. Damron 

Rad W. Davis 

N. K. Allerup 

R. P. Gadbois 

Armour C. Bowen 

R. L. Robinson 

Cc. L. Kennedy 

Grayden Todd 


PETITIONERS 


W. S. Cratin 

D. E. Wilson 

W. C. Temm 

Jack Adams 

V. L. Hoganson 

Reed Knight 

R. A. Simon 
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148 
SCHEDULE ‘‘C”’ 


Air Line Pilots Association International 
55th Street and Cicero Avenue, Chicago 38, Illinois 


March 30, 1953 


To All Pilots Delta Air Lines 
and 
Chicago & Southern Air Lines 


Subject: Seniority Integration 
Gentlemen: 


Your respective representatives, selected in accordance 
with the Association’s procedure governing the integration 
of seniority lists in a merger, have reached agreement on a 
seniority list of all of the pilots in the employ of Delta Air 
Lines and Chicago & Southern Air Lines. 


As required by the terms of said agreement, attached 
please find your copy of the agreement and the integrated 
seniority list. The agreement reached provides that you 
shall have certain protest privileges which are described in 
detail in the agreement. This is your notice of such privi- 
leges. 


We desire to take this opportunity to express our appre- 
ciation for the cooperativeness and responsibility exhibited 
by the pilots in the employ of these two air lines and their 
representatives. 

Sincerely yours, 


Ar Linge Prwors Association 


/s/ Cuarence N, Sayven 
Clarence N. Sayen, President 


149 
Scnepute ‘‘C’’ 
AGREEMENT 
respecting 
MERGER 

of 
Por Seniorrry Lists 

of 
Detta Arm Lives, Inc. 

and 


Curcaco & Sournern Am Lives, Inc. 


Tas AGREEMENT, made and entered into this 27th day 
of March, 1953, between the air line pilots in the employ 
of Delta Air Lines, Inc., by and through J. H. Longino 
and H. Averett (hereinafter referred to as ‘‘Delta pilots’ 
seniority representatives’), the duly selected representa- 
tives of the said Delta pilots, pursuant to resolutions of 
the Eleventh and Twelfth Biennial Conventions of the 
Air Line Pilots Association, International, and the air line 
pilots in the employ of Chicago & Southern Air Lines, 
Inc., by and through Eugene Fletcher and J. R. Reeves 
(hereinafter referred to as “Chicago & Southern pilots’ 
seniority representatives’’) the duly selected representa- 
tives of the said Chicago & Southern pilots, pursuant to 
resolutions of the Eleventh and Twelfth Biennial Conven- 
tions of the Air Line Pilots Association, International. 


WITNESSETH: 


Wuenreas, the Civil Aeronautics Board, in a proceeding 
instituted by and between Delta Air Lines, Inc., and 
Chicago & Southern Air Lines, Inc., has heretofore ap- 
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proved the merger of Delta Air Lines, Inc., and Chicago 
& Southern Air Lines, Inc., and 


Wuenreas, the air line pilots of Delta Air Lines, Inc., 
have selected J. H. Longino and H. Averett, and the air 
line pilots of Chicago & Southern Air Lines, Inc., have 
selected Eugene Fletcher and J. R. Reeves to act as their 
respective seniority representatives in accordance with 
resolutions of the Eleventh and Twelfth Biennial Con- 
ventions of the Air Line Pilots Association, International, 
for the purpose of merging the pilot seniority lists of the 
said Delta pilots and Chicago & Southern pilots into an 
integrated Pilot Seniority List, and the said pilots through 
the aforesaid seniority representatives have met and 
reached agreement for such an integrated pilot Seniority 
List. 


Now, Tuererore, the aforesaid Delta pilots and Chicago 
& Southern pilots through their duly selected seniority 


representatives aforesaid, in due consideration of the 
premises and mutual covenants of the parties hereto, mutu- 
ally agree as follows: 


1. That the parties hereto have agreed upon an integrated 
pilot Seniority List of the Delta air line pilots and 
Chicago & Southern air line pilots, which integrated 
Pilot Seniority List has been examined and approved 
by a majority of the members of the Master Execu- 
tive Counsel of their respective airlines, and which 
integrated Pilot Seniority List is attached hereto as 
Appendix I and made a part of this Agreement, with 
the proviso that the names of persons employed as 
air line pilots by either carrier on or after June 8, 
1952 shall be added to said integrated Pilot Seniority 
List in accordance with their respective date of hire; 
and provided further that where two or more such 
pilots are hired by either carrier on the same date, their 
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150 


names shall be placed upon such integrated Pilot Sen- 
iority List in accordance with the date, hour and minute 
of their employment as indicated by the Company time 
stamp on such pilot’s employment application, the 
earlier time stamp receiving the smaller seniority 
number. 


That the appended integrated Pilot Seniority List 
shall be final and binding on each and all of the air 
line pilots of Delta Air Lines, Ine., and Chicago & 
Southern Air Lines, Inc., as represented by the parties 
hereto and the Air Line Pilots Association, Interna- 
tional, provided that any pilot whose name appears 
on the appended List shall have the right to protest 
his seniority position as indicated thereon, by filing 
a protest in accordance with the protest-procedure 
set forth in Paragraphs 4 and 5 of this Agreement, 
and provided further that such protest is filed not 
later than May 15, 1953; thereafter this Agreement, 
insofar as the respective positions of the pilots desig- 
nated on said integrated Pilot Seniority Lists are 
concerned, shall be final and binding upon all pilots 
named upon said List and there shall be no protest 
allowed thereafter, except as to clerical or steno- 
graphic errors or inaccuracies in listing which con- 
stitute a deviation from the respective seniority posi- 
tions shown upon said integrated Pilot Seniority List 
Appendix I; any such protest as to clerical errors 
or inaccuracies in listing shall be handled in accord- 
ance with the grievance procedures provided in the 
Pilots’ Employment Agreement negotiated with the 
surviving carrier. 


3. That a copy of this Agreement together with the ap- 
pended integrated Pilot Seniority List shall be mailed 
to every pilot whose name appears thereon at his 
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last known address as it appears on the membership 
records of the Air Line Pilots Association, Inter- 
national, and shall also be posted at all pilot domiciles, 
such mailing and posting to constitute all required 
notice of right to protest. 


4, That any protest required to be filed within the time 
limit provided in Paragraph 2 herein, shall be sub- 
mitted in writing, together with all the reasons there- 
for and explanatory data, to the Chairman of the 
Delta-Chicago & Southern Pilot System Seniority 
Board, ¢/o Air Line Pilots Association, International, 
55th Street and Cicero Avenue, Chicago 38, Illinois. 
The aforesaid Board shall consist of the two Delta Pilot 
Seniority Representatives named herein, or their des- 
ignated successors, the two Chicago & Southern Pilot 
Seniority Representatives, named herein, or their 
designated successors, and a fifth and neutral member 
to be appointed by the National Mediation Board. 
In the event one or both of the Delta or Chicago & 
Southern Pilot Representatives is for any reason un- 
willing or unable to serve on such Board, a substitute 
shall be promptly designated in writing by the Master 
Executive Council of the respective air line. Written 
protests received by the Chairman of the system Sen- 
iority Board in accordance with this Paragraph, shall 
remain sealed until the expiration of the period pro- 
vided for filing such protests. 
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That the aforesaid Delta-Chicago & Southern Pilots’ 
System Seniority Board shall convene at the Home 
Office of the Air Line Pilots Association, International, 
55th Street and Cicero Avenue, Chicago 38, Illinois, 
on Tuesday, May 19, 1953, and shall hear, consider and 
decide any protests properly filed in accordance with 
the provisions contained in this Agreement, and all 
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such protests shall be heard, considered and decided 
not later than June 11, 1953; provided, that any dead- 
line dates provided in this Paragraph 5 may be ex- 
tended by majority vote of the Board with concur- 
rence of the President of the Air Line Pilots Associa- 
tion, International. Each protest shall be heard, 
considered and decided upon by a majority of the 
Board as a separate and individual protest, and for 
such purposes the Board may consider any evidence 
or argument presented by the protesting pilot. The 
Board shall have the right to require submission of 
such additional evidence as it deems necessary to 
a proper determination of a protest. After the Board 
has heard, considered and decided upon all protests, 
as provided in this Paragraph, it shall make such 
changes in the Pilots’ integrated Seniority List as 
may be required in accordance with the Board’s Deci- 
sions upon such protests. 


6. That within five (5) days after the Board has acted 
with finality upon all protests, the Chairman shall 
transmit a copy of the integrated Delta-Chicago & 
Southern Pilots’ Seniority List to the President of 
the Air Line Pilots Association, International, which 
List, so transmitted shall be final, conclusive and 
binding upon the parties hereto, the Air Line Pilots 
Association, International, and all pilots named upon 
said List. Thereupon the Air Line Pilots Association, 
International, shall forthwith take the necessary steps 
to negotiate said integrated List into a single employ- 
ment agreement with the surviing merged carrier. 

7. That such integrated Pilots’ Seniority List shall not 
be given effect until it shall be incorporated into a 
single Pilots’ Employment Agreement negotiated by 
the Air Line Pilots Association, International, with 
the surviving merged carrier in accordance with the 
provisions of the Railway Labor Act, as amended. 


47 
(152) 


8, That the parties hereto, individually and collectively, 
hereby relinquish any claims, monetary or otherwise, 
which they might otherwise have against the Delta- 
Chicago & Southern Pilots’ Seniority Represetatives, 
the members of the Delta-Chicago & Southern Pilots’ 
System Seniority Board, and the Air Line Pilots Asso- 
ciation, International, its officers, agents and members, 
for any and all damages that may be ineurrred by 
reason of, or as a result of, the action taken under this 
Agreement by the parties above-named or the pro- 
cedures established by this Agreement. 

152 
Signed at Chicago, Llinois, this the 27th day of March, 
1953 by the Seniority Representatives of the Air Line 
Pilots in the employ of Delta Air Lines, Inc., 


/3/ J. H. Lonerxo 
J. H. Longino, Delta Pilot 
Seniority Representative 


/s/ H. AVERETT 


H. Averett, Delta Pilot 
Seniority Representative 


And by the Seniority Representatives in behalf of the 
Air Line Pilots in the employ of Chicago & Southern 
Air Lines, Inc. 


/s/ EucENE FLETCHER 
Eugene Fletcher, C & S Pilot 
Seniority Representative 


/s/ Joun R. REEVES 
J. R. Reeves, C & S§ Pilot 
Seniority Representative 


The seniority representatives of the pilots of the respec- 
tive air lines, Chicago & Southern Air Lines, Inc., and Delta 
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Air Lines, Inc., have agreed upon an integrated seniority 
list of the pilots of the respective air lines, which said 
list is attached hereto and by the signatures of the members 
of the Master Executive Councils of the respective air 
lines, they indicate that a majority thereof approve said 
list. 


Signed in the City of Chicago on March 20, 1953. 


/s/ EUGENE FLETCHER 
Chicago & Southern 
Seniority Representative 


/s/ Joun R. REEVES 
Chicago & Southern 
Seniority Representative 


/s/ James H. Lonerxo 
Delta Air Lines 
Seniority Representative 
/s/ H. AvERETT 
Delta Air Lines 
Seniority Representative 
Delta Air Lines Master 
Executive Council 
/s/ H. W. King 
/s/ Alfred G. King 
/s/ H. F. Spurlock 


Chicago & Southern Air Lines 
Master Executive Council 


/s/ A. J. Stauber 


/s/ Joseph W. Meek 
/s/ RB. P. Gadbois 


/s/ Charles N. Robertson 
/s/ Herbert G. Farnsworth 
/s/ J.B. DeBardelaben 
/s/ David M. Thayer 


Witness: 
/3/ Geo. A. Shealy 


/s/ Alan B. Olson 
/s/ T. S. Bridges 
/s/ Glyn H. Miller 
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SCHEDULE ‘“‘D” 


Detra-Curcaco AND SouTHERN Pots’ 
System Senrorrry Boarp 


Delta Representatives 
J. H. Longino 
H. Averett 


Chicago & Southern Representatives 
Eugene Fletcher 
John R. Reeves 


William M. Leiserson, Chairman 


On March 27, 1953 an ‘‘Agreement respecting Mercer or 
Prots Senrorrry Lists or Devra Am Lrivzs, Inc. and 
Cuicaco & Sournern Am Lives, Inc.’? was signed in 
Chicago by the above named duly designated representa- 
tives of the pilots employed by the respective carriers. 
Included in this agreement is the following statement signed 
on March 20 by the Pilots’ Master Executive Councils on 
both carriers, as well as by their seniority representatives : 


“‘The seniority representatives of the respected air 
lines, Chicago & Southern Air Lines, Inc., and Delta 
Air Lines, Inc., have agreed upon an integrated 
seniority list of the pilots of the respective air lines, 
which said list is attached hereto; and by the signa- 
tures of the members of the Master Executive Councils 
of the respective air lines, they indicate that a 
majority thereof approve said list.’’ 


The Agreement contains eight numbered paragraphs 
which in substance provide as follows: 


1. The parties ‘‘have agreed upon an integrated 
Pilot Seniority List of the Delta pilots and Chicago 
and Southern pilots. The list (501 names arranged in 
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order of seniority) is a part of the agreement, and is 
attached as Appendix I.’’ Provision is made for add- 
ing names of pilots hired by either carrier after June 
8, 1952 ‘‘in accordance with their respective date of 
hire.”’ 


2. It is stipulated that the integrated list ‘‘shall be 
final and binding upon the parties; provided that any 
pilot whose name appears on the list shall have the 
right to protest his seniority position as indicated 
thereon, . . . and provided further that such protest 
is filed not later than May 15, 1953.”’ 


3. Provides for mailing copy of the list to each pilot 
named thereon, and for posting it at all pilot domiciles. 


4, Requires that ‘‘any protest ..- shall be submitted 
in writing, together with all the reasons therefor and 
explanatory data, to the Chairman of the Delta-Chicago 
Southern Pilots Seniority Board;” and the Board is 
to consist of the two Delta Representatives, the two 
Chicago & Southern Representatives, and a fifth, 
neutral member to be appointed by the National Media- 
tion Board. 


5. Specifies that the Board shall meet in Chicago 
on May 19, 1953, ‘‘to hear, consider and decide any 
protest properly filed . . .; and all such protests shall 
be heard, considered and decided not later than June 
11, 1953.”? This date could be extended by majority 
vote of the Board ‘‘with 
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the concurrence of the President of the Air Line Pilots 
Association, International.’” A majority of the Board 
is also required to decide each protest; and it is 
authorized to make such changes in the integrated 
seniority list as may be required by its decisions. 
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6. Directs the Chairman of the Board, after it has 
acted with finality on all protests, to transmit the 
integrated Delta-Chicago & Southern Pilots’ Seniority 
List to the President of the Air Line Pilots Associa- 
tion, International, and this list ‘‘shall be final, con- 
clusive, and binding’’ upon the parties, the Association, 
and all pilots named on the list. The Association is 
also directed to ‘‘forthwith take the necessary steps 
to negotiate the integrated list into a single employ- 
ment agreement with the surviving merged carrier.’’ 


7. Provides that the integrated list shall not be 
given effect until it is incorporated into a single Pilots’ 
Employment Agreement negotiated between the Associ- 
ation and the surviving merged carrier. 


8. Stipulates that the parties, individually and col- 
lectively, relinquish any claims, monetary or otherwise, 
which they might otherwise have against the Pilots’ 


Seniority Representatives, the members of the System 
Seniority Board, and the Air Line Pilots Association, 
its officers, agents and members, for any and all 
damages incurred because of any action taken under 
the Agreement or the procedures established by the 
Agreement. 


Pursuant to the Agreement the National Mediation Board 
appointed William M. Leiserson as the fifth, neutral 
member of the Delta-Chicago & Southern Pilots’ System 
Seniority Board on April 16, 1953. 


The Seniority Board convened at the offices of the Air 
Line Pilots Association in Chicago on May 19, 1953, and 
remained in session until May 26th inclusive. The party 
representatives chose Mr. Leiserson to serve as Chairman. 


All protests were filed within the time limit of May 15, 
1953. They were received by the Chairman in 102 
envelopes with seals unbroken, 86 from Chicago and Sou- 
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thern pilots, 16 from Delta pilots. When the envelopes 
were opened at the Board meeting, it was found that some 
of them contained a number of protests from different 
pilots, and the total number of individual protests were 
141, of which 94 were from Chicago and Southern pilots, 
and 47 from Delta pilots. 


Tur CHALLENGE To THE VaLiprty OF THE Marcu 27 
AGREEMENT 


At the opening session of the Board before the individual 
protests could be considered, the Chairman was advised by 
the seniority representatives that three of the six members 
of the Chicago and Southern Master Executive Council 
who had signed the Agreement on the integrated seniority 
list wanted to withdraw their names. In identical letters 
addressed to the President of the Air Line Pilots Associa- 
tion, they had written as follows: 


“On March 27, 1953, a meeting was held at ALPA 
Headquarters by the combined Master Executive Coun- 
cils of Delta and C & S which you attended. The 
seniority representatives of both air lines were present 
and explained to both Master Executive Councils the 
mathematical formula and the Got and Get 
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System used in arriving at the seniority list presented 
at that time. It was specifically understood by all 
concerned that any errors mathematical, topographical, 
time computation, ete., were subject to correction and 
would be corrected accordingly. Obvious errors exist 
and an attempt by C & S seniority representatives has 
been made to correct the existing situation, this effort 
has failed. 


“This leaves me no choice, I feel that I cannot with 
regard to the people I represented continue to concur 
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with the opinion of the seniority representatives. I 
respectfully request that my name be stricken from the 
agreement of the above mentioned date.”’ 


At the Chairman’s request copies of the letters were 
given to the Board. They were signed by A. J. Stauber, 
T. S. Bridges, and Glen H. Miller. On May 21, 1953, the 
third day of the Board’s session, the President also received 
a telegram from a fourth member of the C & S Master 
Executive Council (Joseph W. Meek) requesting with- 
drawal of his signature from the Agreement, copy of 
which was given to the Board.” 


The Board discussed at length these requests to strike 
names of signatories from the agreement, and the possi- 
bility that this might require re-negotiating and agree- 
ment on the merged seniority list. The C & S Seniority 
representatives argued that a ‘‘eorrected’’ seniority list 
was necessary because one of seven principles agreed to 
as the basis on which the pilot seniority lists of the two 
carriers would be merged was not properly applied or was 
entirely overlooked. Also that April 1, 1953, the mutually 
agreed-to date as of which the pilots’ seniority lists of the 
two carriers would be merged, was a mistake. They felt 
that wrong estimates had been made of what the pilots 
had attained on the separate carriers, as well as of future 
opportunities on the merged air line. They charged that 
they either misunderstood or were misinformed by the 
Delta Seniority Representatives when they negotiated the 
new list, and though admitting that they thought the list 


1 This telegram read: ‘‘Please withdraw my signature from the agreement 
merging the Delta C & S seniority list signed in your office March 20th. I 
do this because I now find that the attainment feature of this list where every 
man retained a place on the combined list equal to his place on his respective 
list has not been lived up to. This is due to the fact that several things were 
misrepresented to the joint MEC’s at the time of the meeting. I do not believe 
that anyone with any sense of fair play could call this fair and equitable and 
this list was supposed to be fair to all.’’ 
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fair and just when they agreed to it, later developments 
led them to change their minds. 


The Delta Seniority Representatives contended, on the 
other hand, that the Agreement of March 27 was the re- 
sult of many months of negotiations, that there was much 
give and take in constructing the merged list; and many 
adjustments or compromises had to be made in order to 
reach agreement on the list. They argued that the prin- 
ciples used in making up the list are not questioned by 
the C & S Seniority Representatives (which was admitted 
by the latter), and they asserted that the alleged mistakes, 
oversights or failure to apply them properly were really 
the necessary adjustments and 
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compromises that both parties made in order to reach agree- 
ment on the merged list with as equal fairness and justice 
as possible to all the pilots concerned. They also stated 


those who signed the Agreement, as well as the pilots they 
represented, were fully advised as to principles and methods 
of making up the list, and that there was no dissatisfaction 
with it until about two weeks after the Agreement was con- 
summated, when a larger than usual seasonal ‘‘cut back’’ 
of pilots occurred, which led to the request for correcting 
or changing the agreed-upon merged list. They claimed 
that this cut back was temporary, would be restored before 
long; and, that such an unforeseen event may occur at any 
time, and does not justify changing the merged list. 


The Chairman advised the party members of the Board 
that he could not participate in the proceedings if the agree- 
ment under which he was appointed by the National Media- 
tion Board was not adhered to. He understood that he was 
designated as the neutral, fifth member in order to help 
break any deadlocks that might occur between the party 
memhers in deciding the merits of protests filed by individ- 
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uals as authorized by the Agreement. In thus serving as a 
member of the Board, he would have to be guided by the 
agreement, including Appendix I; and in deciding any 
pilots’ individual protests he would have to apply the same 
principles and methods that gave most of the pilots the 
positions they held on the merged list. If the protestor was 
treated differently from the others without justification, 
then the Chairman could vote to place him in the proper 
place, otherwise not. 


The Chairman further stated that he doubted any mem- 
bers of the Master Executive Councils who signed the 
Agreement merging seniority lists could withdraw from 
that agreement, or that anyone had authority to strike their 
signatures at their request. The parties together could, of 
course, change or abrogate the agreement by mutual con- 
sent; but if they did so, the Chairman would have to step 
out of the picture. He added that as an independent medi- 
ator he might be willing to help the parties negotiate a new 


agreement if both parties so agreed, but he had no authority 
to do that as a member of chairman of the System Seniority 
Board. 


He suggested, therefore, that the Board proceed to read 
all the individual protests that had been filed, and to con- 
sider them on their merits in accordance with the agree- 
ment. Those protests that repudiate the agreement and 
ask for a new seniority list would probably have to be dis- 
missed. But if any of them furnish data to establish a case 
under the agreement, these might be considered in the same 
manner as other protests which do not question the validity 
of the merged seniority list. This suggested procedure was 
agreeable to all members of the Board. 


ConsmDERATION OF THE INpIvipvAL PROTESTS 


As stated above the total number of protests was 141, 
about 28 per cent of the pilots whose names are on the list. 
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The Board began by reading samples of the protests taken 
at random to get a general idea of the reasons given for 
protesting. It soon became apparent that many were claim- 
ing that the agreement on the merged seniority list was 
‘null and void’’ or they gave some other reason for want- 
ing a new merged list negotiated. A lesser number of 
protests did not question the validity of the March 27th 
agreement, but merely claimed that errors were made and 
their positions on the merged list should be changed. It 
also appeared that many of the protests were identical in 
wording, all giving the same reasons either for wanting a 
new list or for the alleged erroneous position they held on 
the merged list. 
157 


The Board then proceeded to read aloud all the protests 
and to classify them into two groups: (1) those that 
wanted a new merged list negotiated either because of the 
claim that the agreed-upon list is invalid or for some other 


reason; (2) those that were proper protests in accordance 
with the Agreement and might be upheld or dismissed on 
their merits. In the first group there were 95 protests, 
most of them (82) filed by Chicago & Southern pilots, 
and only 13 from Delta pilots. In the second group there 
were 47 protests, 35 from Delta and 12 from Chicago & 
Southern. 


In both groups there were protests in which the pilot 
requested that he ‘‘be permitted to appear in person and 
by counsel to present evidence and arguments necessary 
to a proper determination of this protest,’”? or words to 
that effect. The total number of such requests was 54. 
The parties to the Agreement, however, apparently did 
not intend that the Board should conduct oral hearings with 
counsel and possibly also with witnesses. Paragraph 4 
states that protests ‘‘shall be submitted in writing, to- 
gether with all the reasons therefor and explanatory data.’’ 
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Paragraph 5 authorizes the Board to require additional 
evidence, if necessary, presumably also in writing; and 
provides that all protests must be decided not later than 
June 11, 1953. The stipulation that protests must be in 
writing as well as the time limit set for the Board’s de- 
cision seem to preclude any intention to permit oral 
testimony. 


The Agreement does provide that the June 11 deadline 
may be extended by vote of the Board and with the con- 
currence of the President of ALPA. But the extension of 
time necessary to hear in person and through counsel the 
large number that requested it (and others who might 
then want to appear) would be so long as to defeat the 
purpose of Paragraph 6 of the Agreement, namely: the 
prompt negotiation by the Association of a single employ- 
ment agreement for all the pilots on the merged Delta- 
Chicago & Southern Air Line. This practical reason, to- 


gether with what seems the plain intent of the stipula- 
tions, led the Chairman to express the opinion that the 
Agreement did not require the Board to grant requests 
for oral hearings to present evidence and arguments in 
person and by counsel. No other member of the Board 
took exception to this opinion or requested a vote on the 
matter. 


The Board then proceded to consider one by one each 
of the protests in Group 2, these having based their claims 
on the Agreement, and not on the ground that the merged 
list was ‘‘a nullity’’ or that a new list should be negotiated. 
A separate vote was taken on each of these protests. The 
Board was unanimous in dismissing some of them for lack 
of merit; but on most of the protests, the members repre- 
senting the parties on the Board deadlocked, two vot- 
ing for dismissal and two for sustaining the protests. 
When voting to sustain, however, none of the representa- 
tives was prepared to indicate the place on the merged 
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seniority list to which the protesting pilot was to be 
moved. All the votes, therefore, were considered tentative. 


Two of the protests, those of J. M. Karlovich and B. R. 
Scaggs, numbers 472 and 473 respectively on the merged 
list, involved a question of interpretation of Paragraph 1 
of the Agreement. The pertinent part of this reads: 


“©. names of persons employed as air line pilots by 
either carrier on and after June 8, 1953, shall be added 
to said integrated Pilot Seniority List in accordance 
with their respective date of hire; and . . . where 
two or more such pilots are hired by either carrier 
on the same date, their names shall be placed on 
such .. . List in accordance with the date, hour, 
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and minute of their employment as indicated by the 
company time stamp on such pilot’s employment ap- 


plication, the earlier time stamp receiving the smaller 
seniority number.”’ 


Both of these pilots were hired by the Chicago & South- 
ern on May 19, 1952. Both of them state that it is the policy 
of this airline ‘‘to have their new co-pilots complete ground 
school courses, get 2 pre-determined amount of jump seat 
time, and receive a flight check before being placed on the 
seniority list.”? Under this policy, the ‘‘check-out’’ date 
rather than the company time stamp on the pilot’s appli- 
cation determines his place on the seniority list. Karlovich 
was checked out on June 16, and Scaggs on June 18; ac- 
cordingly, the former was added to the merged list as no. 
472, and the latter as 473. 


No mention is made in either protest of any difference in 
the hour or minute stamped on their employment appli- 
eations. Both admit that the check-out date rather than 
hour or minute stamped on their applications determines 
their relative positions to each other in accordance with 
the established Company policy. Both state, however, that 
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if they had been included in a particular category of pilots 
hired before June 8, they would have higher positions on 
the list than 472 and 473. Since they were hired after 
June 8, they have no ground for complaining that they were 
not treated like those employed before that date. Their 
positions on the merged list were determined by their 
check-out dates just as the positions of other C & S co- 
pilots hired after June 8 were determined. Accordingly, 
both these protests must be dismissed. 


In the midst of consideration of the individual protests, 
and when about half had been deadlocked by 2 to 2 votes, 
the Delta Seniority Representatives stated that they too 
had discovered a serious error in the merged seniority 
list. They felt that substantial changes would have to 
be made in a large part of the list. When the Chairman 
asked how many numbered positions would have to be 
changed, they answered that more than half would be 
affected. They had previously been insisting that the errors 
alleged by the C & S representatives were really com- 
promise adjustments with concessions made by both parties. 


Now they were taking substantially the same position as 
the C & S representatives, namely, that an error had been 
made which needs to be corrected, and which necessitates 
an extensive revision of the list. And these latter repre- 
sentatives responding to a question said that the correc- 
tions they proposed would change perhaps 80 to 100 posi- 
tions on the list. Thus the only difference between the 
party members of the Board seemed to be that each wanted 
to make different changes in the list. 


Apparently their 2 to 2 votes were due not so much to 
the merits or lack of merit of the individual protests, as 
to their concern with correcting the particular error which 
each alleged was made in compiling the list. But the Agree- 
ment does not authorize general revisions of the merged 
seniority list on statements made by members of the Board 
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that errors were made when the merging was being negoti- 
ated. The Board may only make such changes in the 
list as may be required by its decisions on individual 
protests. If, however, the ‘<eorrections”? were made which 
the respective party representatives propose, the effect 
would be to uphold the protests of those who claimed the 
Agreement was null and void; or wanted a new, revised 
list for other reasons. 
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Moreover, a large majority of the 501 pilots on the 
merged list—72 per cent—have filed no protests, thus in- 
dicating that they were satisfied with the list, and the agree- 
ment establishing it was authorized and approved in ac- 
cordance with the laws of the Air Line Pilots Association. 


The error discovered by the Delta Representatives dur- 
ing the proceeding is on a par with the error claimed by 


the C & S Representatives when the cut-back was made 
two weeks after the seniority agreement was approved 
and signed. But neither party would consent to the changes 
in the seniority list that the other wanted to make. The 
Chairman, not having authority to decide such differences, 
insisted that the representatives continue to consider and 
vote on each of the protests classified as possibly having 
merit or requiring dismissal until all 47 had been disposed 
of. This was done, with the result previously mentioned 
that most of them were deadlocked, some tentatively dis- 
missed, and the two involving hiring dates were decided as 
explained above. 


Disposirion OF THE PROTESTS 


The Board then recessed so that the party representa- 
tives could meet by themselves without the Chairman, and 
try to settle the differences between them. After several 
such meetings the Board session was resumed and the four 
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seniority representatives reported that they were in agree- 
ment that all the protests should be dismissed. Each one 
stated his own reasons for dismissal; and though main- 
taining that errors were made in constructing the merged 
list, they were of one mind in dismissing all protests. 


As the Chairman understood their statements, they 
agreed that one or more errors were found to exist, but that 
there was no error in the principles on the basis of which 
the merging was done. They felt that these principles 
were sound and correct. It was in the application of the 
principles to the practical problems that arose in merging 
fairly the seniority lists of the two carriers that the errors 
occurred. Thus where the Delta Representatives had con- 
tended that the error alleged by the C & S Representatives 
was really a necessary adjustment made by negotiation and 
agreement, and where the C & S Representatives had not 
admitted the error that the Delta Representatives said 
they had discovered, all four now agreed that errors were 
made, some due to the negotiation, and some unintentional. 


They were in agreement also that any attempt to cor- 
rect or revise the list would affect most of the names on 
the list; and further, that in making the extensive changes 
that would be necessary because of the large number of 
pilots involved, more errors of greater importance would 
probably be made than were found in the merged list 
that was agreed-upon and approved. They said that this 
would be true also if changes were made in the cases of 
individuals who had properly filed protests in accordance 
with the Agreement and the Board upheld the protests. 
Changing their positions would require many other changes 
in the list, and in trying to make these changes the chances 
of error would be almost equally as great. Admittedly the 
list as it stands in Appendix I caused some injustice, but the 
seniority representatives felt that any attempt to make 
the many changes requested by the protests would in all 
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likelihood create more and greater injustices. Therefore 
they favored dismissing all the protests. 


The four representatives are a majority of the Board, and 
when they agree their decision is controlling. The Chair- 
man concurs in the opinion that the protests should be dis- 
missed, but his 

160 


reasons for doing so are somewhat different. In the first 
place he would dismiss those protests which claim the 
Agreement of March 27 are invalid and those which want 
a new merged seniority list for other reasons. These are 
not proper protests as required by the Agreement. This 
would dispose of 94 of the 141 protests for the reasons 
stated in the opinion above. 


In the second place, a good many of the remaining 47 
were filed merely because the pilots who filed the protests 
feared that their positions on the merged list might be 


changed if the Board sustained other protests, and they 
wanted merely to protect the positions they held on the 
list. An example of these is one, the pertinent part of 
which reads: 


“T agreed to accept the seniority list as written . . . 
and that it remain as is. 

“T now find that for various reasons there are a num- 
ber of protests which will change the list (if proven 
correct). This would then change the list I agreed on. 
Should this happen, consider this my formal protest.’’ 
(Underlining in original.) 


Then there were the two protests from pilots hired after 
June 8, which we found above had no merit, and have 
already dismissed. 


Thirdly, there were other protests among the 47 which 
objected for various reasons to the principles on which 
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the merged seniority list was constructed. Some thought 
that the original hiring dates on the separate air lines 
should have been used; some objected to taking April 1 
as the date of merging the two lists; some wanted so- 
called ‘‘categories’’ taken almost exclusively; and others 
gave similar reasons. The seniority representatives in 
negotiating the merged list had considered all the rea- 
sons thus given and had rejected them as unworkable. 
Instead they had adopted what was sometimes referred to 
in the proceedings as seven principles, but which may 
be summarized as a formula by which every pilot would 
be protected in what he had attained on his respective air 
line, and as far as possible would share fairly and equally 
in opportunities for future advancement on the merged 
Delta-Chicago & Southern Line. The principles were ex- 
plained at meetings, approved and embodied in the Agree- 
ment. The Chairman is of the opinion that such protests 
based on objections to the principles are without merit, and 
should not be sustained by the Board. 

Fourthly, there were some protests which stated that 
the pilots who filed them did not understand the principles 
on which the two separate lists were merged, or that the 
principles were not explained to them. This ground for a 
protest is clearly untenable, for many protests referred 
to the principles as the ‘‘Got and Get’’ formula, a phrase 
used during the explanations, and said they understood it. 
Most of the pilots understood the principles, the protestors 
did not explain why they were without knowledge of them. 
These protests too had no merit. 

Finally, it is important to note that a large majority 
of the pilots whose names are on the merged list—72 per 
cent—filed no protests. They must be taken as satisfied 
with the list as it stands, and they have no desire to re- 
pudiate or change the list. To these are to be added 
those pilots who protested merely to protect their positions 
on the list. The rights of this larger majority as estab- 
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lished by the Agreement on the merged list which they 
accept 
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as binding certainly must not be overlooked. Moreover, the 
attempt to vote separately on each of the 47 roughly classi- 
fied as properly filed revealed that they were really not 
individual protests. Most of them were identical in form 
and content, and based on the general considerations dis- 
cussed in the preceding paragraphs rather than on spe- 
cific data applicable to the individual’s own particular 
position. 


For all these reasons, the Chairman joins the other four 
members of the Board in dismissing all the protests. 


Decision 


All the protests are hereby dismissed, and the seniority 
list as it appears shall be the integrated Delta-Chicago ¢ 
Southern Pilots’ Seniority List. 


Dated at Geneva, Switzerland 
June 11, 1953 
/s/ Wm. M. Letserson 
William M. Leiserson, Chairman 


Eugene Fletcher 
C &S Pilot Seniority Representative 
/s/ J. H. Lonero 
J. H. Longino 
Delta Pilot Seniority Representative 
/s/ Joun R. REEvEs 
John R. Reeves 
C &S Pilot Seniority Representative 
/s/ H. AVERETT 
H. Averett 
Delta Pilot Seniority Representative 
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Motion by Delta Air Lines, Inc. for Dismissal 
of Petition 

Comes now Delta Air Lines, Inc., by its counsel, respond- 
ing to the ‘‘Petition for Revision of and Protest Against 
Integrated Seniority List of Delta-C&S Air Lines, Inc.’’, 
filed under date of May 28, 1958, in the above-captioned 
docket by the law firm of Armour, Herrick, Kneipple & 
Allen, of 1001 Fifteenth Street, N. W., Washington 5, D. C., 
and moves that the Civil Aeronautics Board dismiss the 
said Petition forthwith. 
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On May 1, 1953, Chicago and Southern Air Lines, Inc., 
was merged with and into Delta Air Lines, Inc., with the 
approval of the Board and the President of the United 
States.2 By Agreement dated March 27, 1953, affirmed by 


a Seniority Board opinion of June 11, 1953, and incorpo- 
rated into a working agreement between the merged Com- 
pany and its pilots effective August 1, 1953, an integrated 
Pilots’ Seniority List was put into effect. 


That integrated Pilots’ Seniority List has now been in 
full force and effect for approximately five years. During 
this period no individual pilot has protested his position 
on that list in accordance with the provisions of the then- 
current working agreement between the pilot group and the 
Company, nor has any protest or request for relief here- 
tofore been filed with the Civil Aeronautics Board or with 
any court, state or federal. 


1 AN) parties, administrative agencies, and statutes will be referred to herein 
by their commonly abbreviated names. 


2 See Delta-Chicago and Southern Merger Case, 16 C_A.B. 647 (1952). 
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The subject Petition recites a portion of the facts lead- 
ing up to the establishment of the integrated Pilots’ Seni- 
ority List in 1953, expresses the dissatisfaction of a minor- 
ity pilot group with the list established and in full force 
and effect for more than five years, and asks the Board 
to re-establish the said list on the single and sole test of 
‘length of service’’. 


Delta respectfully submits that under the circumstances 
any affirmative action by the Board would be grossly un- 
just and inequitable. Accordingly, Delta moves for the 
summary dismissal of the Petition and, in support of said 
Motion, represents and alleges as follows: 
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The following summary, which Delta believes is not sub- 
ject to dispute, briefly outlines the factual background 
of the problem presented to the Board: 


(1) Section 3 of the “Employee Protective Conditions’’ 
established by the C.A.B. in approving the Delta- 
C&S merger provided for an integration of seniority 
lists in a fair and equitable manner including, where 
applicable, agreement through collective bargaining.’ 


(2) The Air Line Pilots Association is, and for many 
years prior to the Delta-C&S merger had been, the 
duly designated bargaining agent for all of the 
pilots in the employ of both companies. 


(3) At the time of the merger, the A.L.P.A. had worked 
out a procedure for the establishment of integrated 


1 Order No. E-7052, December 24, 1952. 
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seniority lists in merger situations, which proced- 
ure involved the establishment of a tentative list 
by representatives of both pilot groups, and 
the handling of protests thereof, and the finaliz- 
ing of an integrated list, by a Seniority Board 
consisting of members of both pilot groups and a 
neutral appointed by the National Mediation Board. 


The pilot personnel of both Delta and C&S entered 
into a binding agreement to utilize the A.L.P.A. 
technique for establishment of an integrated seni- 
ority list. 


Such an integrated list was presented to the Com- 
pany by A.L.P.A., and was bargained into and be- 
came a part of the labor agreement between the 
Company and its pilots, which became effective 
August 1, 1953. 


That list has been reaffirmed in two additional con- 
tracts between the Company and its pilots, the 
currently effective contract running until at least 
April 10, 1959. 


Accordingly, the Company submits that it would be in viola- 
tion of the provisions of its currently effective contract, 
and in violation of the provisions of the Railway Labor Act 
as applicable to air carriers under the Civil Aeronautics 
Act of 1938, if it should undertake any change in the in- 
tegrated Pilots’ Seniority List. 
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The Company further believes that inasmuch as the said 
Pilots’ Seniority List was first entered into through in- 
dependent negotiation and arbitration by the two pilot 
groups, under A.L.P.A. procedures and guidance, and there- 
after was recognized and adopted by the Company pursuant 
to good faith bargaining between the Company and the 
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A.L.P.A. as the designated representative of the Company’s 
pilot personnel, neither the Company nor the C.A.B. is now 
in a position to retroactively adjust the rights, duties, 
privileges and obligations created and continued in con- 
nection with that list over a five-year period. 


The subject Petition purports to be signed by a group 
of pilots currently employed by Delta.’ The Petition does 
not allege that any one or more of these pilots has ever 
suffered monetary loss by reason of the merger of his 
position on the integrated Pilots’ Seniority List, and it 
is a fact that no claim for a displacement allowance was 
ever filed with the Company by any pilot under Section 4 
of the C.A.B.’s Employee Protective Conditions. And, 
furthermore, if any of the said pilots did in fact have any 
right of legal redress against the A.L-P.A. or his repre- 
sentatives on the 
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the Company, which clearly does not exist), he has slept 
on that right for mare than five years. Under the cir- 
cumstances, any such claimant would be guilty of laches in 
gross degree. 


The detailed facts and the legal arguments upon which 
these conclusions are based will be set forth more fully in 
the subsequent sections of this Motion. 


1 The word ‘‘purports’’ is used advisedly. Preliminary checking of the list 
of names appended to the Petition indicated that at least one of the alleged 
signers has been dead for almost four years; that seven of the alleged signers 
are no longer employed by the Company; that four of the alleged signers are 
not, and to the best of Delta’s information and belief never have been, em- 
ployed by the Company; that seven of the signers have in fact signed twice; 
and that one of the signers, while still employed by Delta, is not an active 
pilot and is not on the current seniority list. 

‘An additional twenty-seven of the listed signers do not appear on the Com- 
pany’s payroll records or on the Pilots’ Seniority List under the names 
listed in the Petition as <<Petitioners’’. In these cases, however, it appears 
possible that the errors are typographical, rather than factual. 
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Following several months of negotiations, on April 24, 
1952, Delta and C&S executed an initial agreement calling 
for a consolidation of the two companies. Thereafter, on 
July 8, 1952, the Boards of Directors of the two said 
airlines executed a formal Merger Agreement, replacing 
the aforesaid initial agreement. 


That Merger Agreement was presented to the Civil Aero- 
nautics Board for approval and, following hearings dur- 
ing the late summer of 1952 and a favorable initial 
decision by the C.A.B. Hearing Examiner Cusick, the Board 
itself issued a formal order dated December 24, 1952, ap- 
proving the said merger. This order was approved by 
President Truman on December 30, 1952.* 


Both the A.L.P.A. and the C&S pilots participated in 


the said proceeding. 
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Under the Merger Agreement as approved by the Board 
Delta was obligated to take over and to endeavor to inte- 
grate into its pilot group, which consisted of some 294 
pilot personnel, an additional 177 C&S pilot employees. 


All of these employees worked under contracts with 
their former employers which had been negotiated by the 
A.L.P.A., the labor union of which the majority of each 
of these groups of employees were members. Those con- 
tracts contained provisions under which seniority lists for 
the pilot personnel had been set up by each company, and 
all work assignments were required to be made on the basis 
of those lists. The problem presented was how Delta should 
integrate the separate seniority lists into a single list in 
a manner equitable to all employees. 


1 See Delta-Chicago and Southern Merger Case, supra. 


VI. 
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In Section 3 of the Employee Protective Provisions 
attached to its order approving the merger, the Board 
provided : 

“Insofar as the merger affects the seniority rights 
of the carriers’ employees, provisions shall be made 
for the integration of seniority lists in a fair and equit- 
able manner, including where applicable, agreement 
through collective bargaining between the carriers and 
the representatives of the employees affected. In the 
event of failure to agree, the dispute may be sub- 
mitted by either party for adjustment in accordance 
with section 13.’’ 


Section 13 of the Employee Protective Provisions provided 
for arbitration in the event that any dispute or controversy 
arose under the protective provisions which could not be 
settled between the carrier and the employee or his duly 


authorized representative within 30 days after the con- 
troversy arose. It is to be noted that Section 13 was 
never invoked by any pilot employee of either Delta or 
C&S, with respect to either seniority or displacement 
allowances. 
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During the 1949-1952 period, the Board had been faced 
with a series of merger cases involving seniority integra- 
tion problems of varying difficulty. The Board had recog- 
nized from the beginning that problems of this nature 
are not capable of simple solution. As the Board noted 
in the North Atlantic Route Transfer Case: 


“There is naturally a great deal of room for differ- 
ences of opinion as to what is the most equitable way 
to integrate seniority lists.’’* 


112 C.AB. 422, 425 (1951). 
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And again: 
“‘We recognize that no plan of integrating employees 
. .. Will produce a perfect result which will not result 
in individual cases of hardship. That is inevitable 
in the nature of the problem.’’? 


It was to be expected, therefore, that in the early 
Monarch-Challenger Merger Case* the Board would indi- 
cate that the integration of employee seniority lists should 
be left to voluntary agreement or arbitration. The Board 
said: 

“That is a matter for private negotiation between the 
two groups of pilots; and one as to which there clearly 
should not be interference by us.’’* 


In the subsequent North Atlantic Route Transfer Case, 
however, due in large part to the failure of the organized 
employee groups to insure responsible consideration of 
integration of seniority lists, the Board was forced to 


deal with the subject of employee protection in a long 
series of opinions, covering an extended period of time.’ 
In the Braniff-Mid-Continent Merger Case,° also, initial 
attempts to integrate seniority lists proved less than 
satisfactory. 
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As a result, in one of the final phases of the North 
Atlantic Route Transfer Case, the Board said: 

214 C.A.B, 910, 921 (1951). 

311 C.A.B, 33 (1950). 

41d., at p. 38. 


5 See, ¢.g., 11 C.A.B. 676 (1950); 12 C.A.B, 124 (1950); 12 C.A.B, 140 
(1950); 12 C.A.B, 422 (1951); 14 C.A-B. 910 (1951); and 16 O.A.B, 1 
(1952). 


615 C.A.B, 708 (1952). 
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“Tt is our earnest hope that in future merger and 
acquisition proceedings before us, a greater sense of 
public responsibility will be displayed in similar 
matters.’’* 
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Vii. 


Tt was in the face of this background, and under this 
virtual directive by the C.A.B., that A.L.P.A. under the 
leadership of President Sayen established a new procedure 
designed to facilitate the integration of seniority lists in 
merger cases. And, in the Delta-C&S case, both groups of 
pilots voluntarily elected to integrate their seniority lists 
under the procedures established by their own labor organ- 
izations. 

Under these circumstances, neither the management of 
Delta nor the management of CéS participated in the inte- 


gration of the two lists, directly or indirectly. The only 
““management participation”’ came when the new list was 
eventually bargained into a working agreement by the 
pilots’ duly designated bargaining representative, the Air 
Line Pilots Association. 


The actual procedure, as Delta understands it, was as 
follows. Acting pursuant to the ALP.A. procedure, 
seniority representatives were elected from the active pilot 
groups of each of the two airlines and those representatives, 
following extended negotiations, agreed upon an integrated 
seniority list for the pilots of the two airlines. The agreed 
integrated list was signed by such seniority representatives 
and also by the individual members of the Master Executive 
Council of each of the two airlines. 


A.LP.A. then transmitted the list by mail to all pilots of 
both Delta and C&S together with a copy of the basic agree- 


114 C.AB, 910, 915 (1950). 
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ment. President Sayen’s letter of transmittal specifically 
called attention to certain protest privileges which were 
described in detail in the basic agreement, and by his letter 
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gave the individual pilots notice of such privileges.* 


Protests were in fact received from 141 of the affected 
pilots? Thereafter, and pursuant to the basic agreement, 
on April 16, 1953, the National Mediation Board appointed 
Mr. William W. Leiserson as the fifth, neutral member of 
the Delta-C&S Pilots’ Seniority Board and that Seniority 
Board met at the offices of the Air Line Pilots Association 
in Chicago from May 19 through May 26, 1953. Thereafter, 
by decision dated June 11, 1953, the Board dismissed all of 
the protests which had been filed and directed that the 
original integrated list of March 23, 1953, should be the 
Pilot Seniority List for the merged company. 


Thereafter through collective bargaining between the 
carrier and the duly designated representatives of the 
affected employees, this newly integrated Pilot Seniority 
List was agreed upon between the A-L.P.A. and Delta for 
purposes of future contractual relationships. It was first 
incorporated in a formal agreement between Delta and its 
pilot personnel executed July 29, 1953, for effectiveness 
August 1, 1953. The same list was incorporated in a new 
agreement executed October 10, 1955, for effectiveness De- 
cember 1, 1955, and again in still another new agreement 
executed November 26, 1957, for effectiveness October 11, 
1957. This last agreement is currently effective and will 
continue in effect until at least April 10, 1959. 


2Contrary to the implications contained in the Petition, it is clear that 
protestants were not legally entitled to appear before the Seniority Board in 
person. Opportunity was offered to make a full written presentation and all 
presentations tendered were considered—neither equity nor law required more. 


2 As noted in the June 11, 1953, decision of the Seniority Board, only 47 of 
these protests could be considered as made in good faith. 


(176) 


Section 19 of the 1953 Contract, under the title ‘‘Pilots’ 
System Seniority List,” provided: 


177 


“The Company shall, within thirty (30) days after the 
signing of this Employment Agreement, post on bul- 
letin boards at each pilot base a list consisting of: (1) 
The names of all pilots arranged in the same order and 
subject to all the conditions as provided in the Agree- 
ment Respecting Merger of Pilot Seniority Lists of 
Delta Air Lines, Inc., signed March 27, 1953, by the 
Seniority Representatives of the respective pilot 
groups, including any changes made subsequent to 
March 27, 1953, in accordance with the protest pro- 
visions of the said seniority integration Agreement; 
(2) The names and the longevity dates of all pilots 
employed on or after June 8, 1952, arranged in the 
order of their system seniority; and (3) The longevity 
date (the date appearing after each name on the 
Chicago and Southern Air Lines, Ine. Pilots’ System 
Seniority List and the Delta Air Lines, Inc. Pilots’ 
System Seniority List in effect and current as of June 
8, 1952) of each pilot listed in the Agreement Respect- 
ing Merger of Pilot Seniority Lists of Delta Air Lines, 
Inc. and Chicago and Southern Air Lines, Inc., signed 
March 27, 1953. Such list, containing the names of all 
pilots, whether active or inactive, arranged in the order 
of their system seniority, shall be known as the Pilots’ 
System Seniority List.’’ (emphasis supplied). 


Section 20 of that same contract, under the title ‘‘Protest 
on Seniority List,’’ provided: 


‘‘(a) Within ten (10) days after January 1 and July 1 
of each year, the Company shall bring up to date and 
post a revised Pilots’ System Seniority List which shall 
contain, in their proper order, names and the longevity 
dates of all pilots then entitled to seniority. Pilots shall 
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have thirty (30) days after the posting of such lists in 
which to protest to the Company any omission or in- 
correct posting affecting their seniority in any such 
revised list. Such protest shall be strictly confined to 
errors or changes occurring subsequent to the posting 
of the prior Pilots’ System Seniority List.’’ 


The agreed list was posted in accordance with this con- 
tractual undertaking, and no protest was filed. Further- 
more, substantially identical sections have been bargained 
and agreed upon as Sections 18 and 19 of both subsequent 
contracts. 


In other words, the seniority list as bargained and as 
used for the past five years is one agreed upon between the 
Company and its pilots, as negotiated by the A.L.P.A., the 
duly designated representative of the pilots of the merged 
airline. The list was initially bargained upon and accepted 
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in accordance with those provisions of the National Rail- 
way Labor Act applicable to airlines, and in accordance 
with Section 3 of the Employee Protective Provisions im- 
posed upon the merged company by the Board’s Order E- 
7052 of December 24, 1952, and it has become an integral 
part of two subsequently-negotiated working agreements. 
Under these circumstances it is doubtful whether the 
C.A.B. has any legal power to reopen and reconstitute the 
list at this time. And, in any event, it is clear that as a 
matter of equity the Board should not attempt such action. 
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rm. 


In United-Western Acquisition of Air Carrier Property, 
the Board said: 


211 C.A.B. 701, 710 (1950). 
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‘The most desirable way to work out conditions for 
the benefit of employees adversely affected by mergers 
or route transfers in the airline industry is . . . by col- 
lective bargaining between management and airline 
labor organizations.”’ 


And, accordingly, in approving the Delta-C&S merger, the 
Board held: 


‘Insofar as the merger affects the seniority rights of 
the carriers’ employees, provisions shall be made for 
the integration of seniority lists in a fair and equitable 
manner, including, where applicable, agreement 
through collective bargaining between the carriers and 
the representatives of the employees affected. In the 
event of failure to agree, the dispute may be submitted 
by either party for adjustment in accordance with 
Section 13 [by arbitration].’’? 


Obviously, in the instant case, the Board’s directive was 
followed in all respects. 


The pilots of the two merging organizations, by their 
own vote, determined to utilize the seniority integration 
techniques established by the labor representatives common 
to both groups. Acting under that procedure, the pilots of 
the two companies agreed upon an integrated list through 
a procedure which included practical arbitration of protests 
of the list agreed upon by the individual pilot’s representa- 
tives, under the supervision of a neutral appointed by the 
National Mediation Board. 


Thereafter, through collective bargaining between the 
carrier and the representatives of the employees affected, 
this integrated seniority list was accepted by the merged 
company as the Pilots’ Seniority List for the purposes of 
contractual obligations. 


216 C.A.B. 647, 662 (1952). 
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There was no necessity for the use of the arbitration com- 
mittee procedure established by Section 13 of the Board’s 
Employee Protective Conditions, inasmuch as the legally- 
designated representatives of the pilot personnel of both 
carriers had agreed upon an integrated Pilots’ Seniority 
List and had presented the same to the Company for incor- 
poration in the pilots’ contract. 


The integrated list, so established by the pilots’ own 
representatives, and with protest ruled upon by the pilots’ 
own representatives under the neutral chairmanship of an 
experienced labor consultant appointed by the National 
Mediation Board, was bargained into and became a part 
of the 1953 Contract. No protests were filed under Sections 
19 and 20 of that contract. No requests for arbitration of 
seniority were made under Section 13 of the Board’s Em- 
ployee Protective Conditions. No charge of arbitrary or 
discriminatory action by the Seniority Board or by the 


A.L.P.A. was ever lodged with the National Mediation 
Board or with any court. And the identical list has since 
been rebargained into and incorporated as a part of a total 
of three working agreements, with the current contract 
running until at least April 10, 1959. 
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X. 


In light of the foregoing facts, it is evident that all parties 
have taken extensive action in reliance upon the list as 
integrated and agreed upon among the pilots as of March 
27, 1953, and as accepted and agreed upon between the pilots 
and Delta in the August 1, 1953 pilots’ contract. Having 
relied upon the list for a period of over five years, it is 
obvious that the tangled skein of rights, duties, obligations 
and responsibilities which the Company, the A.L.P.A. and 
the individual pilots have built upon that agreed list cannot 
now be untangled and restored to a ‘‘pre-merger status 
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quo’’—or to some other new form and theory of seniority 
integration peculiarly acceptable to the minority group 
alone. 


Furthermore, the minority group of pilots—which would 
now urge the Board to undo the seniority list which was 
negotiated in good faith on their behalf and which was 
accepted by the majority of their brother-pilots—has been 
guilty of laches to a degree so extreme as to bar any right 
to current relief—if such a right did in fact ever exist. 


Further, the minority group’s right of action—if any did 
ever exist—was in court, and not before the C.A.B. This 
has been made clear by the Federal courts, acting in dis- 
similar but related matters.* 


In the first place, it is clear that courts on occasion will 
intervene in the decisions of union tribunals which are 
attempting to settle internal disputes over seniority rights 
—but only when such tribunals have acted in excess of their 
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jurisdiction, fraudulently, capriciously, in bad faith or in 
contravention of public policy or the law of the land? On 
the other hand, it is well-established that the courts will not 
interfere with the bona fide decisions of authorized labor 
union tribunals settling internal controversies involving 
seniority rights predicated on collective bargaining agree- 
ments, and this principle has been repeatedly applied in 
cases involving the adjustment of seniority rights in the 
event of absorption, consolidation merger, leasing or co- 
ordination of one railroad, or a part thereof, with another 
road.® 


1 See, €.9. Steele v. L. & N. B. B. Co., 323 U.S. 192, 89 L. Ed. 173 (1944). 


2 Idid.; see also Annotation 142 A.L.R, 1055, at p. 1058. 


3 See, ¢.g., Saup v. Grand National Brotherhood, L.E., 223 Ala. 202, 135 So. 
327 (1931); Franklin v. Pennsylvania-Reading Seashore Lines, 122 N.J. Eq. 
205, 193 A. 712 (1937); and cases cited in Annotation 142 A.L.R. 1055, at p. 
1064. 
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Judicial reluctance to interfere with seniority rights 
established in good faith through internal union functioning 
and through employer-employee collective bargaining, rests 
upon recognition of the fact that seniority is not an inherent, 
natural or constitutional right, but one which exists simply 
by virtue of the contract between the union and the em- 
ployer, inuring through the union to the benefit of its indi- 
vidual members.? As a result, the courts hold that seniority 
rights of individual union members are rights of limited 
scope only, being subject to the power of the union to make 
bona fide adjustments in the contract for the benefit of the 
membership generally as circumstances demand, and not 
being such property rights as will justify a court’s inter- 
ference with the union’s decision made in good faith and in 
compliance with its powers.’ 
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XI. 


Finally, it must be noted that the basic allegation of the 
Petition is simply that the integrated Pilots’ Seniority 
List was not put together on the single and sole test of 
length of service. Thus Petitioners’ prayer is simply a 
request that: 


«6, ., the said Seniority List be vacated and set aside 
and a new list established in strict accordance with the 
length of service concepts, and in accordance with labor 
agreement provisions in agreements between ALPA 
and commercial airlines generally.’? (emphasis sup- 
plied) 


1 Annotation, 142 A.L.R, 1055, at p. 1059. 


2See MoMurray v. Brotherhood of Trainmen (D.O., 1931), 50 F. (2d) 
968, aff’d (CCA 3rd, 1941) 54 F. (2d) 923; but Cf. Steele v. L. & N. B.E. Co., 
supra. 


3See footnote 10 of the Petition. 
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This request flies in the face of C.A.B. policy and all legal 
precedent. 


In the first place, the theory contended for by Petitioners 
would be completely contrary to the Board’s announced 
policies. In the North Atlantic Route Transfer Case,‘ for 
example, the Board said: 


‘Provision for the determination of seniority should 
be accomplished upon a fair and equitable basis which 
takes account, insofar as possible, of the legitimate 
claims of both the American Overseas or American 
and Pan American employee groups. Any negotiation 
or arbitration must, in the Board’s opinion, give due 
recognition to the length of service with their former 
employer of any American Overseas or American em- 
ployees being taken over, to the status achieved with 
such former employer, and to the additional job oppor- 
tunities which the transfer of American Overseas 
operations to Pan American will create in the latter 


company.’’ (emphasis supplied). 


The well-recognized three-way test of length of service, pre- 
merger status and additional job opportunities was again 
endorsed by the Board, after consummation of the Delta- 
C&S 
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merger, in the Flying Tiger-Slick Merger Case And, in- 


112 C.A.B. 124, 133 (1950). 


2 Docket No. 6047, decided January 7, 1954, “¢Regardless of whether the 
integration of seniority lists is accomplished by negotiation or by arbitration, 
such integration should be accomplished upon a fair and equitable basis which 
takes account, insofar as possible, of all the legitimate claims of both the 
Slick and Tiger employee groups. Any negotiation or arbitration should give 
due recognition to the length of service with their former employer of any 
Slick employees being taken over, to the status achieved with such former 
employer, and to the additional job opportunities which the transfer of Slick 
operations to Tigers will create in the latter company. On the other hand, 
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deed, it was the basic refusal of the two pilot groups to 
agree upon recognition of tests other than length of service 
which resulted in the failure of that merger, with the Board 
refusing to intervene. 


In the second place, as recently as 1944, speaking through 
Mr. Chief Justice Stone, the Supreme Court of the United 
States noted: 


‘“<This does not mean that the statutory representative 
of a craft is barred from making contracts which may 
have unfavorable effects on some of the members of the 
craft represented. Variations in terms of the contract 
based on differences relevant to the authorized pur- 
poses of the contract in conditions to which they are 
to be applied, such as differences in seniority, the type 
of work performed, the competence and skill with which 
it is performed, or within the scope of the bargaining 
representation of a craft, all of whose members are not 
identical in their interests or merit.’’* 


The decision of the Seniority Board, attached to the sub- 
ject Petition as SCHEDULE ‘‘D’’, makes it perfectly 
apparent that the Seniority Board did in fact consider fac- 
tors other than pure length of service in establishing the 
integrated 
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Pilots’ Seniority List. And the decisions of the Board and 
the Supreme Court cited above make it clear that (a) such 


there must likewise be weighed in the balance any benefits which the employecs 
being taken over will obtain by being included in the Tiger seniority list, and 
account should be taken of the fact that Tiger employees should not be 
prejudiced in relation to the opportunities they would have had with Tigers 
in the absence of a merger with Slick.’’ (Mimeo. Op. at p. 8). 


2See Order No, E-8515, adopted July 14, 1954, at p. 8, 


3 Steele v. L. & N. BB. Co., 323 US, 192, 203, 89 L, Ed. 173, 183 (1944); 
and see also the cases cited therein, 
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precedent. 


In the first place, the theory contended for by Petitioners 
would be completely contrary to the Board’s announced 
policies. In the North Atlantic Route Transfer Case, for 
example, the Board said: 


‘Provision for the determination of seniority should 
be accomplished upon a fair and equitable basis which 
takes account, insofar as possible, of the legitimate 
claims of both the American Overseas or American 
and Pan American employee groups. Any negotiation 
or arbitration must, in the Board’s opinion, give due 
recognition to the length of service with their former 
employer of any American Overseas or American em- 
ployees being taken over, to the status achieved with 
such former employer, and to the additional job oppor- 
tunities which the transfer of American Overseas 
operations to Pan American will create in the latter 


company.’’ (emphasis supplied). 


The well-recognized three-way test of length of service, pre- 
merger status and additional job opportunities was again 
endorsed by the Board, after consummation of the Delta- 
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deed, it was the basic refusal of the two pilot groups to 
agree upon recognition of tests other than length of service 
which resulted in the failure of that merger, with the Board 
refusing to intervene.’ 


In the second place, as recently as 1944, speaking through 
Mr. Chief Justice Stone, the Supreme Court of the United 
States noted: 


‘“<This does not mean that the statutory representative 
of a craft is barred from making contracts which may 
have unfavorable effects on some of the members of the 
craft represented. Variations in terms of the contract 
based on differences relevant to the authorized pur- 
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it is performed, or within the scope of the bargaining 
representation of a craft, al] of whose members are not 
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ject Petition as SCHEDULE ‘‘D’’, makes it perfectly 
apparent that the Seniority Board did in fact consider fac- 
tors other than pure length of service in establishing the 
integrated 
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Pilots’ Seniority List. And the decisions of the Board and 
the Supreme Court cited above make it clear that (a) such 


there must likewise be weighed in the balance any benefits which the employees 
being taken over will obtain by being included in the Tiger seniority list, and 
account should be taken of the fact that Tiger employees should not be 
prejudiced in relation to the opportunities they would have had with Tigers 
in the absence of a merger with Slick.’’ (Mimeo, Op. at p. 8). 


2See Order No, E-8515, adopted July 14, 1954, at p. 8, 


3 Steele v. L. & N. BB. Co., 323 U.S. 192, 203, 89 L. Ed. 173, 183 (1944); 
and see also the cases cited therein. 
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action was proper and (b) the failure to rely upon length 
of service alone is not an appropriate ground for complaint. 


The sum and substance of the Petition is a request of a 
minority of the Delta pilot group that the Board, an ad- 
ministrative agency admittedly without broad expertise in 
the field of seniority problems, substitute its judgment as to 
the proper method of integrating a pilots seniority list for 
the expert judgment of the pilots themselves, acting through 
their own designated representatives, under a procedure 
proposed by their own labor organization and voluntarily 
accepted by the pilots of both former companies, subject 
to the chairmanship of an impartial but expert neutral 
selected by the National Mediation Board, the agency 
selected by the Congress to supervise airline labor rela- 
tions problems. The proposal is self-condemning on its 
face; it is particularly inapt when suggested as a means of 
reopening a list finalized and acted upon in good faith and 
full reliance for some five years. 
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xi. 
SUMMARY AND CONCLUSION 


As the Board itself has correctly noted, the integration of 
seniority lists: 
sé... is dependent upon so many factors, and is of such 
a detailed nature, that it would not be practical for an 
administrative agency such as the Board to undertake 
the task. It would therefore be most desirable that the 
task be accomplished by those directly concerned, the 
company and the employee groups. It is a matter which 
lends itself directly to voluntary agreement by nego- 
tiation and, failing that, to arbitration.’’ (emphasis 
supplied).* 


1 North Atlantic Route Transfer Case, 12 C.A.B. 124, 132 (1950). 
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Delta submits that the subject Pilots’ Seniority List was 
initially arrived at through good faith negotiations—and 
arbitration—between the two pilot groups, acting inde- 
pendently of company management but under the aegis of 
the A.L.P.A., the pilots’ own elected labor organization. 
Thereafter, that same list was incorporated into a labor 
contract between the Company and the pilots, represented 
by the A.L.P.A. as their duly designated bargaining agent. 
Finally, that agreed list has now been incorporated into a 
series of three such contracts, the latest of which is cur- 
rently in effect and, by its own terms, not subject to re- 
opening until at least April 10, 1959. 


Accordingly, Delta believes and submits that the subject 
Petition should be dismissed forthwith. Delta so prays, and 
further petitions the Board for such other, further or differ- 
ent relief as in the premises the Board may find appropriate. 


Respectfully submitted, 


DELTA AIR LINES, INC. 
/s/ B.S. Maurer 
R. S. Maurer 
Vice President-Legal 
Of Counsel: 
Frank F. Rox 
James W. CaLison 


July 2, 1958 
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BEFORE THE 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the 


PETITION FOR REVISION OF 
INTEGRATED SENIORITY LIST 


Docket No. 9612 
Answer of Petitioner to Motion of Delta Airlines, Inc. For Dismissal 
of Petition. 
The petitioners herein respectfully represent that Delta’s 
motion to dismiss is without merit and should be denied 
for the reasons set forth below: 


L 


Delta failed to assume its share of the responsibility for 
integration of the seniority lists. 

In its order approving the merger, the Board quite 
properly charged the carrier and the representative of the 
employees with the joint responsibility for the integration 
of the seniority lists. Yet, it is apparent from the record, 
including Delta’s own statements, that Delta failed to 
assume its share of the responsibility. Instead, Delta, with- 
out objection, permitted the Air Line Pilots’ Association to 
assume the entire responsibility. 

Later, during collective bargaining negotiations with 
ALPA, Delta had a finel opportunity to insist on a ‘‘fair and 
equitable’’ integration of the seniority lists. However, the 
record will show, and Delta concedes, that the seniority list 
which evolved from ALPA’s unilateral proceedings, was 
accepted without change, and apparently without objection, 
by Delta.* 


1 Since Delta now attempts to defend the integrated list, we must assume that 
it at no time participated in the integration procedure or voiced objection to it. 
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It is well established that the adoption of seniority pro- 
visions and the administration thereof is the joint responsi- 
bility of the employer and the bargaining representative of 
the employees. In recognizing this fact, the Board’s order 
was consistent with a policy followed by the courts and 
other administrative agencies. 
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In NLRB v. Teamsters Union? a clause in the agreement 
granted the union authority to settle all questions of 
seniority. The seniority lists prepared by the union ranked 
certain employees below other employees who had been 
hired at a later date. In enforcing an order of the National 
Labor Relations Board to cease and desist, the U. S. Court 
of Appeals said: 


«¢. . . On the circumstances involved, the seniority 
list was an illegal one under the Act and so was proper- 
ly subject to being refused application by the employer 


in any affecting work-situation that might arise. Hence, 
any actual application made of it, in such a way as to 
cause specific injury to an employee in his work, when 
the list was not lawfully subject to being put to such a 
use, was soundly entitled, we think, to be regarded as 
something more than a wrong which had attained its 
legal completeness or proximate finality by the pre- 
paration of the seniority list. We agree with the posi- 
tion of the Board in its brief that, when the union and 
the employer failed to take steps to correct their unlaw- 
ful action, but chose instead to make subsequent specific 
use or application of the improper seniority list to 
subject the five employees to a direct personal loss in 


2295 F. 2d 343 (CA 8). 


3107 NLRB 837. The NLRB’s order required the union to cease and desist 
from entering into agreements which delegate to it authority to settle union 
matters, and to make the employees whole for pay losses sustained as a result 
of work priorities given to other employees with less seniority. 
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work opportunity, they engaged in an addiuonal step 
of legal wrong, having a produced consequence and 
union-joining compulsion extending beyond the mere 
passive existence of the improper seniority list, and 
that they thereby were guilty of committing such a 
discrimination as remedially entitled a charge to be 
filed with the Board within a six-months’ period after 
the work deprivation had oceurred.”’ 


Since this decision, the NLRB has consistently held that 
any delegation of authority by an employer to a union to 
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settle questions of seniority is unlawful.t Such unlawful- 
ness is attributable to either the employer or the union, or 
both. 


The joint duty to bargain on conditions of employment, 
is also explicit in the Railway Labor Act. We know of no 
authority which condones the delegation of authority by an 


employer to the collective bargaining representative on such 
an important condition of employment. 


Delta’s omission of its duty in this case was not only 
contrary to the express order of the Board, but was unlaw- 
ful per se, and alone is sufficient reason for the Board to 
require a redetermination of the entire seniority list. 


IL 


ALPA, in resorting to arbitrary methods in the integra- 
tion of the seniority lists, engaged in unlawful discrimina- 
tion. 


As pointed out above, Delta was content to leave the 
matter of settlement of the merged seniority list entirely 


4 North East Tezas Motor Lines, Inc., 109 NLRB 1147; Chief Freight Lines, 
111 NLRB 22; Minneapolis Star and Tribune Company, 109 NLRB 727; 
Kenosha Auto Transfer Company, 113 NLRB 613; Gibbs Corporation, 120 
NLRB 149. 
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in the hands of ALPA. The results of that policy clearly 
demonstrate the wisdom behind the Board’s requirement 
that the integration be a joint responsibility. 


In Section 4(a) of the merger order, the Board expressly 
provided as follows: 


“¢.,.no employee of either of the carriers involved in 
the merger who is continued in service shall as a result 
of the merger be placed in a worse position with respect 
to compensation than he occupied immediately prior 
to the effective date of such merger so long as he is 
unable in the normal exercise of his seniority rights 
under existing agreements, rules and practices to ob- 
tain a position producing compensation equal to or 
exceeding the compensation of the position held by him 
immediately prior to such date, .. .” 


192 


We must again examine the record to ascertain if this 
directive was carried out. ALPA, acting as representative 
of all employees involved, was under a duty, to protect 
without discrimination, the interests of all of its members. 
In Steele v. Louisville and Nashville RR Co.* the Supreme 
Court held: 


“We think the Railway Labor Act imposes upon the 
statutory representation of the craft at least as exact- 
ing a duty to protect equally the interests of the mem- 
bers of he craft as the Constitution imposes upon a 
legislature to give equal protection to the interests of 
those for whom it legislates.”’ 


ALPA, pursuant to resolutions adopted at its Eleventh 
and Twelfth Biennial Conventions, went about the business 
of integrating the seniority lists through representatives 
selected by the pilots of each airline. Thereafter on March 


5323 US 792, 89 L, Ed. 173. 
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28, 1953, an agreement on seniority supposedly was entered 
into between these representatives. It was also signed by 
the members of the Master Executive Council of each. 


We have been unable to ascertain what criteria, or what 
formula, was used in arriving at the arrangement of the 
integrated list, but we are sure that it could not have been 
predicated on fair and equitable considerations.’ The peti- 
tioning pilots state that some members of the Seniority 
Board have flatly refused to discuss the methods used, 
while others have stated that they are unable to do so. 


After the agreement had been signed, four of the six 
members of the C&S Master Executive Council sought to 
withdraw 
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their names from the list.? These withdrawing members 
stated that the seniority representatives advised them that 


the method used was the ‘‘Got and Get System.’’ During 
the sessions of the Seniority Board, the Delta seniority 
representatives said that the merged list had been con- 
structed on the basis of ‘‘much give and take.’ ® 


On whether the system employed is best described as 
‘‘got and get”’ or ‘‘give and take,’’ we express no opinion. 
We do know, however, that the results produced completely 
distorted the established rights of the individuals involved. 

The merged list contained 471 names. The petition states 
that concepts of length of service were completely ignored 


6 In making this statement we do not wish to imply bad faith on the part of 
any individual representative involved. On the contrary, it is our impression 
that the conferees made a good-faith effort to resolve their problems, but, having 
departed from the established ‘‘date of hire’ ’ standard, in the end they resorted 
to purely arbitrary methods. 


7See decision of ‘‘Delta-Chicago and Southern Pilots’ System Seniority 
Board’? (Petitioners Schedule ‘‘D’’). 


8 Ibid. 
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by the seniority representatives. We now find that this 
statement was slightly in error. It appears that H. F. Spur- 
lock, a member of the Delta Master Executive Council, was 
listed as number 266 of the list of March 20, 1953, and 
strictly in accordance with his length of service. The other 
470, however, were improperly listed. 


On close examination of the merged list, number 266 
becomes one of great significance. One makes the startling 
discovery that all Delta pilots, without exception, hired 
prior to May 7, 1946, improved their respective positions on 
the list, whereas, all C&S pilots hired prior to that date 
lost ground—as much as 45 positions in some cases. 


Conversely, below the magic number 266, all Delta pilots 
hired after May 7, 1946, lost ground and all CéS pilots 
gained in position. 
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Thus, we have a situation where, of some 294 Delta pilots, 
the 157 with the greatest seniority gained by the merger, 
and the 136 with the least seniority lost. Of course, one 
Delta pilot broke even. Among the 177 C&S pilots involved, 
the 69 most junior pilots (with two exceptions) profited by 
the merger, while the 108 senior pilots lost substantially. 


If, as the Delta seniority representatives asserted, there 
was ‘“‘give and take’’ involved in constructing the merged 
list, it must be observed that the senior Delta pilots and the 
junior C&S pilots were on the receiving end of the trans- 
action, to the detriment of the senior C&S pilots and the 
junior Delta pilots. All ina proceeding where the bargain- 
ing representative is required by law to protect all of its 
members equally. All in a proceeding which was to have 
been based on ‘‘fair and equitable” standards by order of 
the Board. 


At the time of the merger, the agreements in effect 
between ALPA and both airlines provided in effect that 
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seniority was to be based on length of service. These agree- 
ments also provided that the terms thereof were to be bind- 
ing upon any successor. The C&S agreement, for example, 
provided as follows: 


Section 18(a): Seniority as a pilot shall be based 
upon the length of service as a pilot with the company 
or with other companies whose operations are taken 
over by the company. 


Section 40: This agreement shall be binding upon 
any successor or merged company or companies, or any 
suecessor in control of the company. 


In spite of the fact that both Delta and ALPA were under 
a contractual, as well as a statutory, obligation to protect 
the interests of the affected pilots, both failed completely 
with respect to seniority. Indeed, Delta now implies that 
the contention of petitioners that the integation of the 
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seniority lists should have been based on a single standard 
—length of service—was improper. Under the express 
terms of the agreements the parties had no alternative, but 
to accomplish the integration on the basis of length of 
service. It should be noted that both before and after the 
merger, all of the agreements between the parties use 
length of service as the sole criterion for determining 
seniority; and we believe that it is prevalent throughout 
the airline industry. Since at least 1947, it has been a stated 
policy of ALPA to insist on seniority based strictly on 
length of service. Delta, by virtue of the fact that it has 
consistently entered into agreements providing for seni- 
ority based on length of service, apparently concurs with 
ALPA’s policy. 


Why then did Delta and ALPA fail to insist on length of 
service as the sole method of integrating the seniority 
rosters? We can only state that had the parties followed 
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the directive of the Board, as well as the express terms of 
their own agreements, the interests of the pilots involved 
would have been properly safeguarded, and the mandate 
of the Board accomplished. 


The petitioners recognize that seniority provisions may 
vary greatly as the result of collective bargaining processes. 
While seniority, by its very nature must be predicated 
basically on length of service, it may be one of several 
forms. Seniority, as the basis of job preference, may be 
conditional upon such factors as ability and experience. In 
the present case however, no suggestion has been made that 
any of the pilots should have been downgraded because of 
the lack of ability or experience. In fact, all were ex- 
perienced and fully qualified. 
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The petitioners herein are willing that any formula deemed 
fair and equitable by the Board be used in re-evaluating the 


seniority list. They object strenuously to the ‘‘got and get”’ 
or ‘‘give and take’’ methods actually used. 


Because of its failure to insist upon a fair and equitable 
disposition of the matter of seniority for all of the pilots 
affected by the merger, ALPA was in violation of its statu- 
tory duty under the Railway Labor Act.”? Moreover, both 
ALPA and Delta, were in direct violation of their express 
contractual obligations. 


9 Plant-wide, departmental, and occupational are typical of the forms of 
seniority found in American industry, yet in each type, listing on the roster 
is invariably based on length of continuous service. 


10 Steele v. Louisville and Nashville RR Co., supra. 
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Til. 


The decision of the Seniority Board was arbitrary, capri- 
cious, and unsound, and deprived the pilots aff ected thereby, 
of rights guaranteed to them by their bargaining repre- 
sentatwe. 


In view of the inequitable results of ALPA’s unilateral 
attempt to integrate the seniority lists, it is not surprising 
that 141 pilots filed protests in accordance with the express 
terms of the agreement. The agreement further provided 
for the creation of a System Seniority Board consisting of 
two representatives which had been designated by each 
group of pilots, and a neutral member appointed by the 
National Mediation Board. The neutral member was the 
late William M. Leiserson. The agreement further provided 
‘Bach protest shall be heard, considered, and decided by a 
majority of the Board...’ (emphasis supplied). 


These pilots had been led to believe that in spite of the 


bad results of integration procedures to this point, each 
would be given an opportunity to appear in person or by 
counsel 
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and be heard on the merits of their respective protests. The 
agreement made these hearings mandatory, and the pilots 
were further assured of this by ALPA’s counsel. 

There was every reason for the Seniority Board to be 
thorough in the disposition of these protests upon which so 
much depended as far as the individual pilots were con- 
cerned. As the Chairman pointed out in his decision, the 
existence of ‘‘errors’’? was conceded by all of the seniority 
representatives. The Seniority Board was then fully aware 
that four of the six members of the C&S Master Executive 
Council attempted to withdraw from the agreement, be- 
cause, in spite of assurances to the contrary, their efforts 
to correct ‘‘obvious errors’’ had failed. One of the with- 
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drawing representatives wired the President of ALPA as 
follows: 


‘Please withdraw my signature from the agreement 
merging the Delta C&S Seniority list signed in your 
office March 20th. I do this because I now find that the 
attainment feature of this list where every man re- 
tained a place on the combined list equal to his place on 
his respective list has not been lived up to. This is due 
to the fact that several things were misrepresented 
to the joint MEC’s at the time of the meeting. I do not 
believe that anyone with any sense of fair play could 
call this fair and equitable and this list was supposed 
to be fair to all.’’ (Emphasis supplied). 


Yet, in the fact of these admitted circumstances, the 
Seniority Board not only denied the protesting pilots the 
right to be heard or to representation by counsel, but with 
two exceptions * summarily dismissed all of the protests 
without considering the merits of any, although purporting 


to go through the motions of considering the protests 
categorically. 
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The Delta seniority representatives, during the sessions 
of the Seniority Board, stated that they had discovered a 
“serious error’? which if corrected would affect ‘‘more than 
half’? on the list. 


The C&S representative also advised that there were 
errors needing corrections, and that appropriate corrections 
would change from 80 to 100 positions on the list. 


Yet, in view of these startling admissions, nothing hap- 
pened since the employee representatives could not agree 


11 The sole exceptions concerned the question as to which of two C&S em- 
ployees, hired on the same date, was employed first. Obviously, this had no 
bearing on whether or not the lists had been integrated in a fair and equitable 
manner, 
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on what corrections were necessary. In the end, these repre- 
sentatives agreed to resolve their deadlock by dismissing 
all protests, and the Chairman, after attempting to rational- 
ize this obvious evasion of responsibility, put his stamp of 
approval thereon by concurring with the employee repre- 
sentatives. 


One can only guess as to the real reasons for this patent 
and flagrant miscarriage of justice. Without indulging in 
speculation, we call the Board’s attention to two factors 
which may be of significance—time and place. 


As to time, the Seniority Board convened on May 19, 1953, 
and recessed on May 26, 1953. On June 11, 1953, the Chair- 
man issued his opinion from Geneva, Switzerland. Bearing 
the element of timing in mind, we suggest that the only 
real reason advanced in the decision for the summary dis- 
missal of the protest, and the denial of the right of personal 
appearances and representation by counsel, was the element 
of time itself. In this connection the opinion states: 


“The agreement does provide that the June 11 dead- 
line may be extended by vote of the Board and with the 
concurrence of the President of ALPA. But the exten- 
sion of time necessary to hear in person and through 
counsel the large number that requested it (and others 
who might then want to appear) would be so long as to 
defeat the purpose 
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of Paragraph 6 of the agreement, namely: the prompt 
negotiation by the Association of a single employment 


agreement for all the pilots on the merged Delta- 
Chicago & Southern Air Line.’’ 


As to the element of place, the meetings of the Seniority 
Board were held in the offices of ALPA. ALPA, as repre- 
sentative of all of the pilots involved, was required by law 
to protect the interests of all without discrimination. We 
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know that ALPA not only adopted the seniority list in ques- 
tion, but has consistently defended it and has rebuked and 
resisted all efforts of these petitioners to gain relief.“ Be- 
cause of this known attitude, we must assume that ALPA, 
from the beginning has condoned the results of the agree- 
ment and the decision of the Seniority Board. We suggest 
that the deliberations concerning disposition of the protests 
should have been held in a location and place which would 
minimize any possibility of influence or pressure.” 


In a footnote 1, page 13, of its motion, Delta states: “‘... it 
is clear that protestants were not legally entitled to appear 
before the Seniority Board in person.’’ Such a conclusion 
is wholly unwarranted, and has no basis of fact or legal 
support. The agreement required the Seniority Board to 
“chear, consider, and decide any protests”’ and that each 
protest be ‘‘heard, considered, and decided.’’ Had it been 
the intention, as Delta now assumes, to preclude actual oral 
hearings before the Seniority Board, we are sure that the 
parties signatory thereto 


would have omitted the words ‘‘hear’’ and ‘‘heard.”” By 
definition the word ‘‘hear”’ in a legal sense, is synonymous 
with the trial of a case. Here the Seniority Board was 
charged with the quasi-judicial function of conducting hear- 
ings on the protests. In legal and administrative cases, it is 
universally established that a ‘‘hearing’’ means the trial 
of a case, including the introduction of evidence, arguments 


12'The petitioners have been threatened with expulsion from ALPA for 
pursuing what they believe are rightful claims, We believe, however, that such 
threats should not be taken seriously—especially in view of the recent decision 
of the Supreme Court in International Association of Machinists v. Gonzales, 
78 8. Ct. 923. 


13 American Bakeries Co. v. Barrick (D.C. Ohio), 41 LRRM 2653, which held 
that the impartial administration of a health and welfare fund was impaired 
because the Administrator of the fund maintained his offices in a building owned 
by the union. 
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by counsel, and a decision by the court or administrative 
group. It means a full opportunity for any party affected 
by the proceeding to be present and to be appraised of the 
evidence against him. 


There is abundant authority to support our contentions. 
A leading case on the subject is Morgan v. United States, 
304 U.S. 1, 82 L.Ed. 1127. In that case the Supreme Court 
said (p. 14): 


‘¢_in administrative proceedings of a quasi-judicial 
character the liberty and property of the citizen shall 
be protected by the rudimentary requirements of fair 
play. These demand ‘a fair and open hearing’—essen- 
tial alike to the legal validity of the administrative 
regulation and in the maintenance of public confidence 
in the value and soundness of this important govern- 
mental process. 


‘The right to a hearing embraces not only the right 
to present evidence, but also the right to know the 
claims of the opposing party and meet them. The right 
to submit argument implies that opportunity; other- 
wise the right may be but a barren one. Those who are 
brought into contest with the government in @ quasi- 
judicial proceeding aimed at the control of their ac- 
tivities are entitled to be fairly advised of what the 
government proposes, and to be heard upon its pro- 
posals before it issues its final command.’’ * 


The petitioners herein are prepared to offer testimony 
that they had the prior assurance of ALPA representatives 
that 


14See also, United States v. Nugent, 73 S.Ct. 991; Inland Steel Co. v. 
National Labor Relations Board, 109 F. 24.9; Valley Mould & Iron Corporation 
v. National Labor Relations Board, 116 F. 24 760; Bowles v. Baer, 142 F. 2d 
787; United States v. Dillman, 147 ¥. 24 572; and the numerous cases cited in 
Words and Phrases, Permanent Edition, for definition of ‘‘Hearing.’’ 
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the Seniority Board would entertain actual hearings. We 
cannot accept the specious rationalization of the Seniority 
Board Chairman to the effect that actual hearings would 
consume too much time, nor can we accept Delta’s unsup- 
portable conclusion that a hearing simply meant a review 
of the formal written protests. We believe that the only 
possible conclusion on this aspect of the case is that the 
petitioners, as a matter of right, were entitled to appear in 
person before the Seniority Board, with or without counsel. 
They were entitled to know just how the integrated list was 
arrived at, and each was entitled to know the basis of the 
other protests. The decision of the Seniority Board here 
could be compared with a trial judge deciding the merits of 
a case without permitting the participating parties and 
their counsel the right to be present and to participate. Ob- 
viously, such conduct would be reversible error. We think 
this denial of personal rights alone warrants reopening by 
the Board. 


Iv. 


Contrary to Delta’s assertions, the petitioners constitute 
a majority of the pilots affected by the merger who are still 
active. 


Delta makes several references to the petitioners as the 
‘“‘minority group.’’? While for the purposes of this petition, 
we do not consider it material whether the petitioning pilots 
represent a minority or a majority of the pilots affected by 
the merger, since the issue has been raised, we would like 
to clarify this aspect of the matter, and herewith offer an 
Amended Schedule ‘‘A’’. 


The original Schedule ‘‘A’’ contained 233 names, which 
were taken from a signed petition which had been presented 
to ALPA in protest of the merged seniority list. Counsel for 
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the petitioners had difficulty in reading some of the signa- 
tures which accounts for certain duplications, omissions, 
and misspelled names. There was one death as stated by 
Delta. We believe that Amended Schedule ‘‘A’’ reflects 
corrections of these unintentional, but regrettable, errors 
and omissions. 


Amended Schedule ‘‘A”’ contains 251 names of the peti- 
tioners who wish to be represented in this proceeding. Of 
these, there are eight who are no longer active because of 
resignation, retirement, furlough, or sick leave. In addition, 
the list contains the names of 11 pilots who were hired after 
the merger, and who will not be directly affected by the 
results of these proceedings.* 


Deducting these 19 names, Amended Schedule ‘‘A”’ con- 
tains the names of 232 pilots who were affected by the 
merger and who are still actively employed as pilots by 


Delta. 


The latest seniority list dated July 1, 1958, contains the 
names of 449 pilots hired prior to the merger. Of these, 
ten have been promoted to Chief Pilot or other supervisory 
position, by Delta, and four others are reported to be on 
permanent or extended sick leave. Thus, of the 435 still 
active pilots affected by the merger, 232 or 53.3 percent are 
petitioners in this proceeding. 


The petitioners, therefore, in fact constitute a majority 
of the affected pilots. 


15 The protesting pilots who circulated the petition, advise that no effort was 
made to solicit the signatures of pilots who were hired after the merger. 
Nevertheless, some volunteered to sign the petition in the interest of a fair and 
equitable solution of the seniority problem, 
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v. 


The petitioners have sustained, and will continue to sus- 
tain substantial monetary losses, and other damages of an 
irreparable nature. 
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Contrary to Delta’s claims, many of the petitioning pilots, 
have sustained and will continue to sustain substantial 
financial losses as a direct and proximate result of these 
unlawful proceedings. The petitioners are prepared to prove 
that the direct financial losses range as high as $500.00 per 
month in individual cases and are still mounting. Such 
monetary losses, of course, are due largely to the fact that 
the pilot, because of his wrongful position on the seniority 
roster, has been compelled to yield more favorable flights to 
pilots with less seniority. There is every expectation, as the 
airlines convert to jet-powered aircraft, that the rate of 
these financial losses will become greatly accelerated. It is 


anticipated that the adoption of jet power by certain air- 
lines, may result in a fifty percent reduction in the pilot 
roster. This would make it necessary for many present 
pilots to be reduced to the status of copilots—a single posi- 
tion up or down on the roster could well mean the difference 
between work as a pilot or copilot, or even the difference 
between employment or unemployment. 


While we do not deem it appropriate here to discuss the 
rather intricate basis of pay involved for airline pilots, we 
are prepared to show in detail, just what the impact has 
been on each petitioner.** 


Many of the petitioners have also sustained varying 
financial losses because they were forced to incur unneces- 


16 As stated in the petition, some of the petitioners have profited rather than 
lost financially as a result of preferential placement on the merged seniority list. 
However, because of the general lack of fair and equitable treatment, they join 
in this petition, Some of the petitioners, while sustaining no actual monetary 
losses to date, anticipate that they will begin to suffer such losses in the future 
if the list remains unchanged. 


100 
(203) 


sary moving expenses. The wrongful conduct above de- 
scribed has also 
204 


resulted in certain other intangible and irreparable losses. 
Pilots affected have been unable to reside in locations of 
their choice. Pilots with less seniority have been given 
preferential choice of vacation periods. Senior pilots are 
compelled to accept less desirable flight hours, and report 
serious disruptions of their normal family relationships. 
Moreover, these unlawful procedures have greatly affected 
the morale and the day-to-day relationships among the 
pilots and crew members. 


Delta’s statement that the petitioners did not allege any 
monetary losses, is a misstatement of fact. In answer, we 
simply refer the Board to paragraph 11 of the petition. 
The fact is that such losses have been most substantial, and 
are continuing. While the petitioners did not expressly 
pray for the usual monetary relief which is customarily 


granted in cases of discrimination, we believe that there 
can be no question, but that such relief is appropriate. That, 
however, is a question the petitioners prefer to leave to the 
discretion of the Board at this time. 


VI. 


The Board has and should assert jurisdiction over the 
matters raised by the petition. 


In all of the airline merger cases, the Board has displayed 
great concern over the impact of the merger on the em- 
ployees involved. Here, it directed the parties, the airline 
and the union, to integrate the seniority lists in a “fair and 
equitable manner.’’ Realizing, however, that there might 
be a deviation from this simple directive, the Board said: 
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‘While we have specified the protective labor con- 
ditions that are warranted in the instant case, there 
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may be difficulties which have not been foreseen and 
which will require further Board action. Accordingly, 
we will reserve jurisdiction to make such amendments, 
modifications, or additions to these conditions as cir- 
cumstances may require.”’ 


Counsel for Delta would have us believe that the Board 
is not sufficiently experienced to undertake the problem of 
integrating the seniority lists. With respect to the matter 
of competency, we submit that the Board is by far the most 
expert of all in the field of airline mergers, for all of them 
have occurred under the Board’s jurisdiction. Each merger 
case has involved similar problems, and in each the Board 
has met the issue squarely. It did so in the present case. 
Since, however, the integration of the lists did not follow 
“fair and equitable’’ concepts, the question of jurisdiction 
which the Board expressly reserved unto itself, should 
present no problem. 


While we do not share Delta’s cynicism with respect to 
the competency of the Board itself to undertake the actual 
task of reintegrating the seniority lists, we are certainly 
not insisting that the Board undertake this additional ad- 
ministrative burden. We suggest, however, that the Board 
should review the entire matter in the light of the allega- 
tions of the petition. If it finds, and we believe it must so 
find, that the integration of the lists was not fair and equit- 
able, that Delta failed to assume its lawful responsibility in 
the matter, that ALPA representatives engaged in dis- 
criminatory practices, and that the protesting pilots were 
deprived of their rights by the Seniority Board; then we 
believe that the entire matter of the integration of the lists 
must be redone. Whether this is accomplished through the 
assistance of a 
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hearing officer, or by the parties themselves, is immaterial 
to the petitioners, so long as the methods used are fair and 
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equitable, and the rights of the individual pilots adequately 
safeguarded. 


The jurisdiction of the Board to act in matters affecting 
the seniority of the employees involved in a merger is well 
established. Kent v. Civil Aeronautics Board, 204 F. 2d 263. 
The power of the Board in determining seniority rights in 
the North Atlantic group transfer case, 12 CAB 124, 14 
CAB 910, were unsuccessfully challenged. In that case, the 
Board had adopted a formula recommended by a hearing 
officer and ordered the integration and proceeded in ac- 
cordance therewith. Petitions were filed in court seeking a 
review of the Board’s order. In holding that the Board did 
possess the necessary power, the Court of Appeals said: 


“The basis contention of the petitioner is that the 
Board was without jurisdiction to make any order de- 
termining the respective seniority rights of the flight 
engineers and we will first turn to that. The authority 
of the Board to deal with proposed mergers of this 
type is as provided in Sec. 408 of the Civil Aeronautics 
Act of 1938, 49 U.S.C.A. $488. Its authority over the 
transfer of a certificate of public convenience and 
necessity is derived from See. 401, 49 U.S.C.A. § 425(a). 
This statutory authority is broad enough to enable the 
Board to approve a merger and transfer of a certificate 
upon ‘such terms and conditions as it shall find just 
and reasonable’ in the public interest. Although there 
is no express statutory grant of power to impose con- 
ditions which will lessen the adverse impact of a 
merger upon employees of the merged companies, such 
power is implicit as one necessary to the performance 
of the Board’s duty to condition approval with due 
regard to terms which are just and reasonable in the 
interest of the public. This public interest, though not 
broadly one of general employee welfare, is to obtain 
the degree of stability in air transportation that free- 


103 
(207) 


dom from industrial strife will provide. Western Air 
Lines v. Civil Aeronautics Board, 9 Cir., 194 F. 2d 211. 
Under an almost identical section of the Interstate 
Commerce Act, since amended, the ICC has conditioned 
its approval of consolidations and mergers upon finan- 
cial protection to employees adversely affected. 
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Its power so to do has been recognized. United States 
v. Lowden, 308 U.S. 225, 60 S.Ct. 248, 84 L.Ed. 208; 
Railway Labor Executive Ass’n. v. United States, 339 
U.S. 142, 70 S.Ct. 530, 94 L.Ed. 721. The CAB has a like 
power. Western Air Lines v. Civil Aeronautics Board, 
supra. 


‘The paramount public interest required that due 
consideration be given conflicting seniority interests of 
both groups of these engineers. The Board has done 
that with meticulous care and, far from acting in an ar- 
bitrary and capricious way, has provided a method 
which fairly distributes the burdens and the benefits.” 


Delta states that the petitioners’ remedy, if any, lies 
through court action, rather than by this proceeding before 
the Board. In support of this statement it cites Steele v. 
L&N RR Co." In that case the Supreme Court held that 
when the bargaining representative had failed to protect 
the rights of a certain minority group, that direct court 
action was proper without first resort to the National Rail- 
way Adjustment Board. 


However, here we believe that it is patently clear that 
the Board has primary jurisdiction, and that petitioners are 
obligated to pursue their administrative remedies, before 
resort to court action. 


17 Supra. 
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Vil. 


There is no merit to the defense of ‘‘laches’’ raised by 
Delta. 


Delta implies that the petitioners have “‘slept on their 
rights’’ for the past five years, and therefore should be 
denied any relief. This, of course, is an administrative 
proceeding and is not subject to the principles of a court of 
equity. Moreover, we are unaware of any statutory limita- 
tion on petitioners’ right to file their petition. Notwith- 
standing these factors, we are happy to answer Delta’s bold 
misstatement of the actual facts. 


Since the decision of the Seniority Board, the petitioners 
have made every reasonable effort to secure relief through 
ALPA and through Delta. All were futile. Having been 
denied effective representation by their representative 
ALPA, the spokesmen for the petitioners were obliged to 
undertake the time-consuming task of contacting the dis- 
satisfied pilots, in many scattered locations, in order that 
effective concerted action could be taken. 


After obtaining the signatures on the petition, the peti- 
tioners proceeded to make every effort to secure relief 
through their bargaining representative. The matter was 
considered by ALPA’s Executive Committee and by a 
special committee appointed by ALPA for that purpose. It 
was also considered as an item on the agenda at ALPA’s 
convention. But all of these efforts, while time-consuming, 
failed to produce any tangible results. Nevertheless, the 
petitioners were told that they would be required to exhaust 
the procedures set forth in ALPA’s Constitutional By-Laws 
before taking any further steps and it was not until March 
1958 that they were officially advised that they had ex- 
hausted these procedures. 
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Under the circumstances, the petitioners can hardly be 
said to be guilty of laches. 


CONCLUSION 


In view of the foregoing, it is respectfully requested that 
Delta’s motion to dismiss be denied and that the Board 
proceed with the processing of the petition. 


Respectfully submitted, 


Axmovur, Herrick, Knererre & ALLEN 
/3/ Merrit ARMOUR 


By Merrmi ArMour 
/s/ Joun B. KNErPrie 
Joun B. KNEIrPPLe 
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AMENDED SCHEDULE “A” 
PETITIONERS 


Robert J. Nelson 

Hugh A. Clayton 

T. R. Outland 

E. M. Millsap 

John L. Sutton 

Howard Reid 

V. J. Prager 

R. J. Budd 

Clark E. Nanney 

J. H. Sargent 

A. A. Brockland 

James L. Small 

Floyd H. Wheat 

David E. Phillips 

Hubert H. Steinmeyer 

Cecil A. Gibson 

K. C. Lichtenberg 

Robert Parker 

J. A. Brooks 

J.B. Bell 

R. D. Potter 

Walter J. Ehlers 

G. Doolittle 

H. B. Bankhead 

G. Horstmann 

Clayton P. Kregor 
*J. A. Stewart 
*T. J. Schlatter 

Joseph W. Meek 

L. G. DeCrow 

R. M. Damron 

Fred W. Davis 

N. K. Allerup 


R. P. Gadbois 
Armour C. Bowen (Resigned 
R. L. Robinson 
C. L. Kennedy 
Grayden Todd 
W.S. Cratin 

D. E. Wilson 

W. C. Temm 
Jack Adams 

V. L. Hoganson (Retired) 
Reed Knight 

R. A. Simon 

J. B. Squier 

G. M. Bradstreet 
*D—D. W. Gates 
Wm. J. Spangler 
C. L. Smith 

R. R. Kite 
Ernest Laich 

G. W. Anderson 
M. J. Ernst 

L. C. Shannon 
Roy B. Bartley 


. H. Harkness 
G. Walker 
E. Rockwood 
A. W. Smith 
W. S. Craddock 
R. Chadwick 
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Fred M. Lewis 
J. T. Carroll 
*C. R. Hall 

B. Tedder (Resigned) 

D. E. Walters 

O. D. Clemmer 

F. Weeks 

E. M. MeGoey 

* Robert J. DeSlover 
J. G. Enos (Resigned) R. E. Darden 
J. Hoffman (sick leave) Elmer Bennett 
J. L. Haydon Dave Mohrman 
Thomas L. Luna Jack D. Payne 
*John M. Karlovich Robert T. Bradford, Jr. 
Edward Scherokman T. N. Brandon, Jr. 
*A.S. Wyatt, Jr. (fur- KE. A. Latka 
loughed 1955) Donald A. Young 

James W. Morton D. B. Scroggins 
E. D. Butler William O. Tuero 
B. W. Boyar J.R. A. Werth 
R. Smith Ralph Eames 
W. E. Bass (Deceased) J. H. Lewis 
William E. Harris 
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P. H. Angel John H. Pott 

J. Turbeville Charles L. Gomez 
P. W. Bennett L. C. Akins 

J. Slaton Paul A. Storm 

P. E. Geyer John Maynard 
B. V. Hewes E. Fitzgerald 

R. F. Lobbig R. J. Pleasant 
Marion N. Wright R. J. Dunham 
W. Mueller R. C. Granberry, Jr. 
Stephen P. Hamilton, Jr. P. R. Johnson 
W. H. Jumonville V. O. Johnson 

R. Brenner M. B. McDonald 
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J. M. Killough 
R. E. Murray 
R. L. Scruggs 
H. Boggus 

H. G. Holeomb 
R. B. Gex 

J. Ashbaugh 

E. N. Thomas 
Carl A. Leming 
B. J. Burgess 
J. W. Robb 

R. V. Studer 

T. W. Robinson 
Joe H. Shelor 
R. R. Seeds 
Joe Potts 

M. A. Prestwood 
Louis S. Whitten 
J. F. Ouzts 

R. W. Layton 
Jack Cantrell 
E. Hogue 


Harold G. Rowley, Jr. 


James D. Irwin 
John T. Grandfield 


lphingstone 
_ Irvin 


J. J. Emmons 
M. E. Martin 
W. E. Freeman 
E. P. Morris 
John V. Zedtwitz 
Pat Gosset 
A. J. Stauber 
Geo. L. Phillips 
C. E. Hanson 
F. C. Stevens, Jr. 
C. B. Kelly 
A. B. Pendleton 
Gene A. Barton 
V. C. Whitman 
F. N. Dykes 
W. T. Benedict 
Dale L. White 
Lem Harsh 
Harley McKinnis 
Ronald L. Chaddock 
George Mongold 
Jack McMahon 
H. C. Kubn 
C. L. Smith 
H. B. Wilson 
H. S. Owen 
N. E. Croft 

*R. W. Johnson 
W. Webb 
J. Reynolds 
S. J. Reynolds 
L. N. Smith 
J. A. Iervolino 
W. H. Ballenger 
E. BE. Batman 
W. Shoar 


C. E. Leak 

F. O. Heffley 
Frank O’Hare 
W. Z. Ferguson 
Kenneth Chaffin 
John Sutton 
Jim Shannon 
W. W. Schleif 
John C. Waller 
Roy M. Prewitt 
J.C. Carlton 
Creigh W. Taylor 
H. B. MeEver 
B. M. Harrison 
C. M. Bugden 
J. L. Estes 

“Ww. R. Walden 


Alan B. Olson 
W. E. Williams 
H. W. Olson 

*Charles A. Quinn 
J. C. Clary 


Gene Grant 


* Hired after the merger. 
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L. R. Davidson 

H. M. Gibson (Resigned) 
Glyn H. Miller 
James L. Mayfield 
Carl E. Owen 

W. D. Nelson 

G. R. Ross 

W. F. Hardke 

B. S. Nease 

Edmund A. Ryder 
Edward Scherokman 
John E. Burger 

L. M. Baggett 

R. B. Sullivan 

W. J. Watson 

A.B. Fainbain 

R. E. Blue 
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Alfred P. Nagel 

Keith L. Gimson 
*J. M. Murphy 
*A. D. Croft 

L. G. Sandridge 

Floyd Davenport 
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BEFORE THE 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 9612 
In the Matter of the 
PETITION FOR REVISION OF 
INTEGRATED SENORITY LIST 


Motion by Delia Air Lines, Inc., for Rejection of Petitioners’ 
“Ruswer” and Conditional Response to “Answer” 
Comes now DELTA AIR LINES, INC.,* by its counsel, 
and files this ‘‘Motion for Rejection of Petitioners’ 
‘Answer’ and Conditional Response to ‘Answer.’ ’’* 


I. 
On May 28, 1958, the law firm of Armour, Herrick, 


Kneipple & Allen of 1001 Fifteenth Street, N. W., Washing- 
ton (5), D. C., filed with the C.A.B. a document entitled 
‘Petition for Revision of and Protest Against Integrated 
Seniority List of Delta-C&S Air Lines, Inc.”’ That Petition 
was docketed as Docket No. 9612. 


On July 2, 1958, Delta filed a Motion to Dismiss the said 
Petition, pointing out that: 


215 


1) The integrated pilot seniority list had been in effect 
for more than five years, without formal protest by 
any individual pilot and without protest or request 


1 All parties, administrative agencies, and statutes will be referred to herein 
by their commonly abbreviated names. 


2An extension of time for the filing of this Motion was granted by the 
Board’s Chief Examiner. 
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for relief directed to the C.A.B. or any state or 
Federal court. 


The Petition represented the desire of a minority 
group of Delta’s pilots for the reestablishment of 
the list on the basis of the sole test of ‘‘length of 
service.”’ 


The integrated seniority list represented the end 
product of the A.L-P.A. established procedure for 
the integration of merged seniority lists, finalized 
by a representative pilot group chairmaned by an 
impartial neutral appointed by the National Media- 
tion Board, and thereafter bargained into a formal 
labor contract by Delta and A.L.P.A., the latter act- 
ing as the duly designated representative of the 
pilots in question. 


The list, as establisaed, had been reaffirmed in two 
new agreements between Delta and its pilots, the 


currently effective contract running at least until 
April 10, 1959. 


No claim for a displacement allowance under Sec- 
tion 4 of the Employee Protective Conditions— 
established by the C.A.B. and accepted by Delta as 
a condition precedent to the physical consummation 
of the Delta-C&S merger—had ever been filed with 
Delta by any of the petitioning pilots. 


No request for arbitration under Section 13 of the 
said Protective Conditions was ever filed by any 
pilot, although that section was specifically designed 
by the C.A.B. to preserve the rights of any employee 
who considered the integration of seniority lists as 
not having been accomplished in a fair and equitable 
manner through collective bargaining between the 
carrier and the representatives of the employees 
affected. 
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for relief directed to the C.A-B. or any state or 
Federal court. 


The Petition represented the desire of a minority 
group of Delta’s pilots for the reestablishment of 
the list on the basis of the sole test of ‘‘length of 
service.”’ 


The integrated seniority list represented the end 
product of the A-L.P.A. established procedure for 
the integration of merged seniority lists, finalized 
by a representative pilot group chairmaned by an 
impartial neutral appointed by the National Media- 
tion Board, and thereafter bargained into a formal 
labor contract by Delta and A-L.P.A., the latter act- 
ing as the duly designated representative of the 
pilots in question. 


The list, as established, had been reaffirmed in two 
new agreements between Delta and its pilots, the 


currently effective contract running at least until 
April 10, 1959. 


No claim for a displacement allowance under Sec- 
tion 4 of the Employee Protective Conditions— 
established by the C.A.B. and accepted by Delta as 
a condition precedent to the physical consummation 
of the Delta-C&S merger—had ever been filed with 
Delta by any of the petitioning pilots. 


No request for arbitration under Section 13 of the 
said Protective Conditions was ever filed by any 
pilot, although that section was specifically designed 
by the C.A.B. to preserve the rights of any employee 
who considered the integration of seniority lists as 
not having been accomplished in a fair and equitable 
manner through collective bargaining between the 
carrier and the representatives of the employees 
affected. 
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7) In accordance with the terms of the basic pilots’ 


1953 contract, the newly integrated list had been 
posted. Notwithstanding the right to do so as estab- 
lished by Section 20 of the 1953 contract, no protest 
was ever filed by any pilot alleging that an omission 
or incorrect posting affecting his seniority on such 
revised list had occurred. 


The petitioning pilots had been guilty of laches in 

an extreme degree. It is a fact that: 

a) No protest or request for relief was ever filed 
under the C.A.B.’s Employee Protective Condi- 
tions; 

b) No protest or challenge of the revised list as 
bargained into the 1953 contract was ever filed 
under that or either of the two subsequent 
contracts; and 
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c) No request for relief was ever filed with the 
C.A.B., the National Mediation Board or any 
state or Federal court. 


Under these circumstances, and in view of the com- 
plicated and tangled skein of rights, duties, obliga- 
tions and responsibilities which Delta, the A.L.P.A. 
and the individual pilots had built upon the bar- 
gained and agreed seniority list, equity and fair play 
compelled the conclusion that through delay the peti- 
tioners had been barred from any right to relief, 
if any such right did in fact ever exist. 


Finally, the pilots’ own pleadings showed on their 
face that factors other than pure length of service 
were considered in the revised seniority list, and the 
Supreme Court of the United States has held that 
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failure to rely upon the sole test of length of service 
is not an appropriate ground for complaint. 


I. 


The Board’s Rules of Practice for Economic Proceedings 
—Part 302.18—provide that: 


‘cWithin seven (7) days after a motion is filed, or such 
other period as the Board or Examiner may fix, any 
party to a proceeding may file an answer in support of 
or in opposition to the motion . . .””* 


The ‘‘Answer’’ filed by counsel for the petitioners was 
undated. The certificate of service attached thereto was 
undated. The Board’s Docket Section, however, advises 
that the official docket copy was received on December 29, 
1958, approximately five months or 180 days after the filing 
of the Delta Motion to which it purports to respond. 


The ‘‘ Answer’? contains no excuse for this delay nor does 
it attempt to make any factual showing of unusual or ex- 
ceptional circumstances which would constitute good cause 
for failure to make timely filing. 

Furthermore, upon inquiry of the Board’s offices and 


staff, Delta has been unable to find that any request for 
extension of time was made to or granted by the Board or its 
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Examiner in accordance with part 302.18 of the Rules of 
Practice. 


Accordingly, Delta respectfully moves that the purported 
“Answer”? be rejected and returned to counsel for the 
petitioners, and that the Board proceed to act upon the 
Motion to Dismiss as filed by Delta under date of July 2, 
1958. 


1 See also, Part 302.6. 
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i. 


Alternatively, and in the event that the Board should 
desire to consider the purported ‘‘Answer’’ despite the 
petitioners’ flagrant disregard of the Board’s Rules of 
Practice, Delta will proceed to respond to the arguments 
advanced therein. 


In an effort to avoid repetitious pleading, Delta will re- 
state the facts and arguments contained in its original 
Motion only to the extent necessary to respond to the new 
matters contained in the ‘‘Answer.’’ Basically, the ‘‘An- 
swer’’ makes the following arguments: 


1) That Delta failed to assume its share of the re- 
sponsibility for integration of the seniority list; 

2) That A.LP.A., in integrating the list, engaged in 
unlawful discrimination ; 


3) That the decision of the Seniority Board was ar- 
bitrary, capricious and unsound ; 


4) That the petitioners do in fact constitute a majority 
of the pilots affected by the merger who are still 
alive; 


5) That the petitioners have sustained, and will con- 
tinue to sustain, substantial monetary losses; 


6) That the Board should retain jurisdiction over the 
matters raised by the Petition; and 


7) That there is no merit to the defense of laches raised 
by Delta. 


In the following subsections of this Section ITI, we will deal 
briefly with each of these arguments. 
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1. Delta’s Responsibility for the Integration of the Pilots’ 
Seniority Inst. 
The argument of the petitioners in this connection runs 
as follows: 


a) It is well established that the adoption of seniority 
provisions is the joint responsibility of the employer 
and the bargaining representative of the employees; 


b) The A.L.P.A., working with representatives of the 
two groups of merging pilots, established a revised 
seniority list which was then presented to the Com- 
pany for approval ; 

c) Following meetings with the duly-designated repre- 


sentatives of the pilots, Delta accepted the revised 
list without change or objection; and 


d) Ipso facto, Delta failed to assume its share of the 
responsibility. 


Analyzed in this fashion, the lack of either logic or sub- 
stance in petitioners’ contention is obvious. 


Delta’s representatives had kept abreast of the progress 
of the integration of the two seniority lists. Delta retained 
the power to reject, approve or negotiate for the modifica- 
tion of any revised list presented to it, and Delta had 
advised the pilot negotiators that if the list ultimately 
presented was inequitable or otherwise improper it would 
not be accepted for the merged company. 


It is true that the employer may not, and should not, dele- 
gate to another its authority and duty to bargain on as 
important a condition of employment as seniority rights. 
Nevertheless, this fact does not require the employer to 
bargain with the individual employee—as contrasted with 
the employee’s duly-designated representative—nor does it 
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require the employer to bargain for a method of determin- 
ing seniority which, though it may be actively desired by a 
minority of the craft or class involved, the employer itself 
and the majority of the craft or class do not consider fair or 
equitable. 


As will hereafter appear, the integration of the seniority 
list on the basis used by the Seniority Board was a method 
which then had, and now has, the full support and endorse- 
ment of Delta. And, assuming the propriety of the metho- 
dology, the petitioners 
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do not argue that the methodology was improperly applied. 
This is proved by (a) the fact that the only error urged by 
petitioners is that straight length of service was not 
utilized as the sole test for integration, (b) the fact that no 
challenge of any individual’s position on the list was ever 
advanced under either Section 4 or Section 13 of the C.A.B.- 


approved Employee Protective Conditions, and (c) the fact 
that no protest or challenge of any individual’s position on 
the revised list was ever filed pursuant to the protest pro- 
visions of the several contracts which have incorporated the 
revised list since its original promulgation. 


In other words, there has never been a substantive chal- 
lenge of the list on any basis other than the single contention 
that length of service was not the sole criteria utilized in 
accomplishing the integration. Under these circumstances 
it is absurd to argue, as petitioners would, that Delta failed 
in any affirmative duty. 


A revised list was prepared by the pilots’ own representa- 
tives. Length of service was not the sole basis of integra- 
tion. The Company approved the methodology utilized and 
the basic fairness of the revised list and, through appro- 
priate bargaining procedures, built the revised list into a 
series of new contracts. And, finally, the fairness of the list 
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has never been challenged on any basis other than the fact 
that criteria other than length of service were utilized in its 
formulation. 


Nevertheless, it is a fact—and Delta here and now re- 
affirms the fact—that Delta would never have agreed to 
incorporation of the original list into the new contracts if 
the Company had not considered the revised list as fair and 
equitable under the circumstances. As noted above, the pilot 
representatives on the Seniority Board were so advised 
before the first meetings looking toward the integration of 
the two lists were ever held. 


Delta failed in no duty imposed by law or equity. 
220 


2. The Allegation that A.L.P.A. Discriminated In Inte- 
grating the Seniority List. 


The argument that the Air Line Pilots Association dis- 
criminated in integrating the seniority list is ridiculous. 
The A.L.P.A. did not accomplish the integration of the list 
—to the contrary the revised list was prepared by the pilots’ 
own representatives (albeit, those representatives func- 
tioned under procedures recommended by an A.L.P.A. con- 
vention)? and, after those representatives had prepared 
the revised list, that new list was then bargained into a 
contract by and between Delta and A.L.P.A. The initial 
determination of the list, however, was by the affected 
pilots’ own representatives, not by A.L.P.A. as an organi- 
zation. 


Furthermore, petitioners’ argument that the A.L.P.A. 
engaged in unlawful discrimination in integrating the list 
has a complete lack of logie—it is an example of confusion 


2The A.L.P.A. procedures were agreed to in writing by the representatives 
of the pilots of both companies before the integration of the two seniority lists 
was undertaken. 
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run rampant. Thus the argument of the ‘‘Answer’’ pro- 
ceeds as follows: 


1) Petitioners admittedly do not know what criteria or 
formula were utilized in arranging the integrated 
list (‘‘ Answer’ ’, p. 4, lines 21-23). 


2) Nevertheless, petitioners are sure that the list could 
not have been predicated on fair and equitable 
considerations (‘‘Answer’’, p. 4, lines 23-24). 


3) ‘‘Date of hire’’ is the ‘‘established standard’’ 
(‘*Answer’’, p. 4, footnote 6). 


4) Both pilot contracts in effect at the time of the 

merger called for establishment of seniority on the 
basis of ‘‘length of service as a pilot’’ (‘‘Answer’’, 
p. 6, 3rd paragraph). 
Petitioners are willing to accept any formula deem- 
ed fair and equitable by the C.A.B. to be used in re- 
evaluating the seniority list (‘‘Answer’’, p. 8, lines 
1-3). 


The circuity of this sort of reasoning is apparent. And, 
unless the Board is willing to say that a failure to utilize 
length of 


221 


service as the sole test was improper, petitioners have 
alleged nothing arbitrary or discriminatory in the establish- 
ment of the original list. 


Petitioners also alleged that Delta failed to comply with 
the contractual provisions of the pilots’ contract of both 
companies with respect to establishment of seniority. This 
argument is based upon a complete misconception of both 
the facts and the law. 


2 Note that ‘‘length of service’’ is not same as ‘‘date of hire.’’ 
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Both the C&S and the Delta pilots’ contracts, as referred 
to by petitioners at page 6 of their ‘¢ Answer’’, had validity 
only for their stated duration. They were not binding in 
perpetuity, and they clearly came to an end and were re- 
placed by a new contract between Delta and the pilots of 
the surviving corporation. 


Seniority is not a matter of right. It is a bargainable 
issue. And, at the time of the Delta-C&S merger, the 
seniority status of both the C&S and the Delta pilots was 
reopened for negotiation. The old C&S and Delta pilots’ 
contracts were succeeded by a single new contract covering 
all pilots of the merged company, and the old Delta and 
C&S seniority lists were superseded by a new list covering 
all of the pilots of the merged company. 


Any argument or discussion of what provisions the old 
C&S pilots’ contract or the old Delta pilots’ contract con- 
tained became complete irrelevant, once the designated 


bargaining representatives of the two pilot groups agreed 
to the terms of the new contract and a new soniority list. 


And, lest anyone assume that the former C&S pilots were 
not represented in these bargaining sessions by repre- 
sentatives of their own choosing, let it be noted that at least 
five members of the negotiating team which bargained the 
new contract effective August 1, 1953 were former C&S 
pilots and that the chairman of the negotiating committee 
which bargained the contract effective 
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December 1, 1955 was a former C&S pilot. It cannot be 
charged that the former C&S pilots were not fully and fairly 
represented by persons of their own choosing at all stages 
of the bargaining and negotiating process. 
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3. The Allegation that the Decision of the Seniority 
Board Was Arbitrary and Capricious. 

Here, again, petitioners reargue the contention that the 
revised list should have been prepared on a strict length of 
service concept. Delta can only again point out that (1) in 
merger situations, integration of seniority lists is not custo- 
marily accomplished on length of service alone and (2) that 
the C.A.B. has expressly held that the single test of length 
of service is not an appropriate method for accomplishing 
such integration. 

It is a simple fact that length of service is an appropriate 
method for determining seniority for a given, individual 
company. It is an equally simple fact that, in integrating 
two seniority lists, length of service alone is not a satis- 
factory test because of the unwarranted and inequitable 
hardships that would be imposed by adoption of this single, 
rigid and unyielding test. 

For example, assume a merger of one of the older ‘‘Big 
Four” trunk carriers, with a seniority list running from as 
early as 1926 or 1927, with a newer trunk carrier having a 
seniority list running from 1934. Integration of seniority 
through strict length of service could well force all of the 
smaller company’s DC-7 pilots to give up their DC-7 flights, 
because every ‘‘Big Four’? pilot (regardless of whether a 
captain and regardless of the type of aircraft currently 
being flown) would be senior in fact to every one of the 
smaller company’s DC-7 captains. 

Obviously, length of service cannot be the sole test, if 
equitable considerations such as type of equipment cur- 
rently being flown are to be a consideration. And it is 
equally obvious 
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that this is what the Board had in mind in the North 
Atlantic Route Transfer Case, where it insisted that in 


112 C.A.B, 124, 133 (1950). 
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integrating seniority lists the parties must take into con- 
sideration: 


a) Length of service with the former employer; 

b) Status achieved with the former employer; and 

¢) Additional job opportunities in the new employer’s 
organization? 


It is obvious that the Seniority Board in the instant case 
made every reasonable effort to weigh these factors in ad- 
dition to pure length of service, and that a high degree of 
importance was attached to the status achieved with the 
former employer, particularly insofar as type of equipment 
being flown currently was concerned. Yet this compliance 
with the Board’s repeated directive is precisely that with 
respect to which petitioners complain. 

Next, the petitioners attempt to attach determinative 
importance to the fact that one or more members of the C&S 
Master Executive Council (‘‘M.E.C.’’) attempted to with- 
draw an approval of the agreed integrated list. This is of 
no significance, as the fact is that the four pilot repre- 
sentatives (two from each company) had been endowed with 
full authority to bind the pilots whom they represented. 
While the revised list was reviewed with the M.E.C.’s of 
both companies, and the members of the M.E.C.’s were 
permitted to sign the agreed list as an indication of their 
approval thereof, this was a matter of courtesy. The 
M.E.C.’s had no final or binding authority whatsoever, and 
the belated attempt of one or more M.E.C. members to with- 
draw a signature from the revised list had no legal signi- 
ficance.* 


2 See also Flying Tiger-Slick Merger Case, 18 C.A.B, 326, 330 (1954). 


3 The basic agreement which established the Seniority Board also provided 
for mediation and subsequent arbitration if the four pilot representatives could 
not reach voluntary agreement on a revised list as between themselves. It is 
interesting to note that neither mediation nor arbitration was called into play 
in view of the early agreement reached on the revised list by the four pilot 
representatives themselves. 


122 
(224) 


224 


Petitioners also argue that protestants of the revised list 
were entitled to appear before the Seniority Board in 
person. Delta believes that no such appearance was re- 
quired by law, and notes that the only citations offered by 
petitioners in support of their argument involved ad- 
ministrative agencies operating under statute. Those cita- 
tions are completely irrelevant. 


Nevertheless, in equity no personal appearance was called 
for. Not a single protest filed with the Seniority Board was 
directed to the protestant’s individual position on the list 
vis a vis the position of any other individual. Each and 
every protest was based upon a demand for a completely 
new or different list. 


In other words, the protestants took exception to the 
methodology utilized by the Seniority Board, but raised no 


argument that that methodology had been improperly ap- 
plied in the preparation of the revised list. There was thus 
nothing which an individual protestant could present in 
person in support of his protest, other than an oral repe- 
tition of the arguments already advanced to the Seniority 
Board as to what basic methodology should be utilized. 


Finally, petitioners argue that each petitioner was en- 
titled to know the basis of the protests of every other 
protestant, and that each petitioner was entitled to know 
just how the integrated list was arrived at. The first argu- 
ment is specious; the second merely argues that the metho- 
dology should have been explained to the pilots a second 
time after their protests were filed. The fact is that the 
methodology utilized was explained to both the Delta and 
the C&S pilots before the revised list was finalized, and 
nothing would have been gained by requiring the Seniority 
Board to explain it again to the dissenters after the filing 
of their protests. 
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4. The Allegation that Petitioners Constitute a Majority 
of the Living Pilots Affected by the Merger. 


Petitioners argue that their group represents a majority 
of the pilots affected by the merger who are still active. 
Delta denies this allegation.’ 


The impropriety of petitioners’ statement is apparent 
in the fact that the petitioners claim to be a group consisting 
of 232 currently active pilots, despite the fact that only 141 
pilots originally filed protests with the Seniority Board.’ 
Certainly a pilot who failed to protest the original revised 
list has no status to contest that list currently, either before 
the C.A.B. or elsewhere. 


Delta is of the firm opinion that a majority of its currently 
active pilots, and also a majority of its currently active 
pilots who were in the employ of the Company on the effec- 
tive date of the merger, do not desire any change whatsoever 
in the revised list. And Delta further asserts that it is a 
fact that revision of the seniority list as established and 
approved by the Seniority Board has never been made an 
issue at any of the three contract bargaining sessions which 
have taken place between the Company and the pilots’ duly- 
designated bargaining representatives since that list was 
first finalized and published. 


1 As submitted, Delta believes that the Petition should be dismissed forthwith 
as legally deficient and lacking in equity. On the other hand, should the Board 
wish to consider any evidence beyond the pleadings, Delta would urge that the 
petitioners be required to present current signed authorizations from individuals 
who currently desire the reopening of the list. On information and belief, Delta 
is of the opinion that many who originally signed the Petitions circulated by 
dissident pilots (as contrasted with the Petition itself, which was signed only 
by counsel) have determined through experience and further observation that 
the revised list has proved completely fair and equitable. 


2 These 141 pilots represented 28% of the names on the revised list. 
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Furthermore, petitioners’ statement that the last seni- 
ority list contains the names of 449 pilots hired prior to 
the merger is not factually correct. The effective date of the 
merger 
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was May 1, 1953, and the currently effective seniority list 
contains the names of 472 pilots who were hired prior to 
that date. 


Finally, the petitioners would disregard ten names on the 
list as representing pilots occupying supervisory positions 
(‘‘Answer,” at p. 14). The fact is that these ten men retain 
the privilege of returning to active flight duty at any time, 
and retain all appropriate rights as Delta pilots. These ten 
men cannot be disregarded in seniority discussions, and 
their names cannot legally be removed from the current list. 


5. The Allegation That Petitioners Continue To Sustain 
Substantial Monetary Loss. 


Petitioners argue that they have sustained, and will con- 
tinue to sustain, substantial monetary losses. Delta denies 
these allegations. 


To the contrary, Delta is of the opinion that each and 
every pilot of the merged company is financially better off 
today than he would have been if the merger had not taken 
place. 


No pilot has suffered an actual monetary loss. If he had, 
an appropriate claim could have been presented under 
Section 4 of the Employee Protective Conditions. It isa 
fact that no such claim was ever presented. 


The only claim that any pilot can make is that he would 
have made more money than he has in fact made if some 
different method of integrating the seniority list had been 
utilized. But, in that event, some other pilot necessarily 
would have made less. The revised list did in fact prevent 
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any such inequity, and the fact that no displacement allow- 
ance claims were ever presented proves conclusively the 
basic fairness of the revised list as it exists today. 
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6. The Allegation that the Board Should Assort Jurisdic- 
tion Over the Petition. 


As noted in its original Motion to Dismiss (p. 15), Delta 
considers it doubtful whether the C.A.B. has legal power to 
reopen and reconstitute the revised seniority list at this 
time. But in any event, Delta strongly urges that, as a 
matter of equity, the Board should not attempt any such 
action. 


As noted above: 


a) The integrated list, established by the pilots’ own 
representatives, with protests ruled upon under the 
neutral chairmanship of an experienced labor con- 
sultant appointed by the National Mediation Board, 
was accepted by the pilots of both companies as of 
March 27, 1953; 


b) This revised list was bargained into and became a 
part of the 1953 pilot contract, effective August 1, 
1953; 


c) No protests of the list were filed under Sections 19 
and 20 of the 1953 contract ; 


d) No requests for arbitration of seniority were made 
under Section 13 of the C.A.B.’s Employee Protec- 
tive Conditions; 


e) No requests for displacement allowances were made 
under Section 4 of the C.A.B.’s Employee Protective 
Conditions ; 


f) No charge of arbitrary or discriminatory action by 
the Seniority Board was ever lodged with the 
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National Mediation Board or with any court, Fed- 
eral or state; and 


g) The identical revised list has been rebargained into 
and made a part of two subsequent pilot contracts, 
the current agreement running until at least April 
19, 1959. 


Under these circumstances, neither Jaw nor equity calls 
for action by the C.A.B. at this time, and the matter should 
be brought to an immediate end by dismissal of the original 
Petition. 
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7. The Allegation That Petitioners Have Not Been Guilty 
of Prejudicial Laches. 


The fact that the petitioners have in fact been guilty of 
prejudicial laches is immediately apparent from a review of 
items (a) through (g), as set forth in subsection (6) im- 


mediately above. Delta will not reargue those facts or the 
legal principles set forth at pages 18-19 of its original 
Motion to Dismiss. 


Petitioners’ only answer to Delta’s allegation of laches 
is the contention that from May of 1953 until March of 1958 
they were engaged in attempting to exhaust their ‘‘ad- 
ministrative remedies’’ as contained in the A.L.P.A.’s con- 
stitutional by-laws, having been told that a procedure of 
‘cexhaustion’’ was a prerequisite to further action. 


Delta vehemently denies the suggestion that any alleged 
provision of A.L.P.A.’s ‘‘constitutional by-laws” can con- 
stitute grounds for the petitioners’ failure to take direct 
action for more than five years. That would constitute gross 
injustice indeed insofar as Delta is concerned. Certainly 
Delta gave no such advice to petitioners and, it is to be 
noted, counsel for petitioners does not allege that counsel 
rendered any such advice. 
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As noted in Delta’s original Motion to Dismiss, Delta, 
A.LP.A. and the preponderant majority of Delta’s pilots 
have now accepted and relied upon the list in question for 
almost six years. Obviously, therefore, the tangled skein 
of rights, duties, obligations and responsibilities which 
Delta, the Association and individual pilots have built upon 
the basis of that agreed list cannot now be untangled and 
restored to some sort of a ‘‘pre-merger status quo’’—or to 
any other sort of a revised list based upon the single test of 
length of service and peculiarly acceptable to the minority 
group alone. 
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WHEREFORE, Delta respectfully requests that the pur- 
ported ‘‘ Answer’’ be deleted from the Board’s files, and be 
physically returned to petitioners’ counsel, as improperly 
filed. And, in any event, Delta respectfully requests that 
the subject Petition should be dismissed forthwith. Delta 
prays for the entry of an order directing such a dismissal, 


and for such other, further or different relief as the Board 
may find appropriate in the premises. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/R. S. MAURER 
R. S. Maurer 
Vice President — Legal 
January 14, 1959 
Of Counsel 
Frank F. Rox 
James W. CaLiison 
Cuarman, WatsH & O’ConNELL 
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CERTIFICATE OF SERVICE 


I do hereby certify that a copy of the foregoing Motion 
has been served upon the law firm of Armour, Herrick, 
Kneipple & Allen, 1001 Fifteenth Street, N. W., Washington 
5, D. C., and upon the Air Line Pilots Association, 55th 
Street and Cicero Avenue, Chicago 88, Illinois, by mailing a 
copy thereof to each, postage prepaid. 


/s/ B.S. Maurer 
R. S. Maurer 
January 14, 1959 
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Order No. E-14403 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 
on the 31st day of August, 1959 


Docket No. 9612 


In the matter of Petition for Revision of and Protest 
Against Integrated Seniority List of Delta-C&S 
Air Lines, Inc. 


Order Dismissing Petition 


On May 28, 1958, there was filed with the Board on behalf 
of a number of pilots employed by Delta Air Lines, Inc. 
(Delta) a document entitled ‘‘Petition for Revision of and 
Protest Against Integrated Seniority List of Delta-C&S 
Air Lines, Inc.’? The petition requests, among other things, 
that the seniority list established by an agreement entered 
into on March 27, 1953, between the pilots employed by 
Delta and the pilots employed by Chicago and Southern 
Air Lines, Inc. (C&S), through their respective representa- 
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tives, which agreement was later incorporated into the 
collective bargaining agreements entered into between 
Delta and the Air Line Pilots Association (ALPA), be 
vacated and set aside and a new seniority list established 
in accordance with length of service concepts. The basis 
for the request is an allegation that, contrary to the pro- 
visions of the Board’s opinion and order in Docket No. 5546, 
approving the merger of Delta and C&S, subject to certain 
conditions,* the respective seniority lists of the Delta pilots 
and the C&S pilots were not integrated ‘‘in a fair and 
equitable manner.”’ 


In support of the above allegation the petition makes the 
following representations: That petitioners are pilots em- 
ployed by Delta and for the purposes of collective bargain- 
ing are represented by ALPA; that prior to December 24, 
1952, the petitioners were employed by Delta or by C&S as 
pilots and co-pilots; that on December 24, 1952, the Board 
issued its opinion and order approving the merger of Delta 


and C&S, subject, among other conditions, to a provision 
regarding the integration 
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of seniority lists? that on March 27, 1953, an ‘‘ Agreement 
Respecting Merger of Pilot Seniority Lists of Delta Air 
Lines, Inc., and Chicago and Southern Air Lines, Inc.’’ was 


116 C.A.B. 647, decided December 24, 1952. 


2The pertinent provision of the Board’s Order, Serial No. E-7052, is as 
follows: 


«<2. That the approval granted herein is subject to the following conditions: .. 

«Section 3. Insofar as the merger affects the seniority rights of the carriers’ 
employees, provision shall be made for the integration of seniority lists in a 
fair and equitable manner, including, where applicable, agreement through 
collective bargaining between the carriers and the representatives of the 
employees affected. In the event of failure to agree, the dispute may be sub- 
mitted by either party for adjustment in accordance with Section 13.’’ 
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executed; * that thereafter many pilots filed written protests 
in accordance with provisions of the agreement;* that as 
provided in the agreement the Seniority Board was con- 
vened and on 
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June 11, 1953, issued its decision; * that opportunity to be 
heard was denied to protesting pilots and that all protests 


3 A copy of the Agreement is attached to the petition as Schedule ‘‘C.’’ The 
agreement is signed on behalf of the pilots employed by Delta and on behalf 
of the pilots employed by C&S by two seniority representatives, respectively, 
and the agreement states that these seniority representatives were duly selected 
to act in that capacity. The document also contains the signatures of seven 
members of the Delta Master Executive Council and six members of the C&S 
Executive Council and it is stated that their signatures indicate that a majority 
of each Council approved the attached integrated seniority list. Paragraph 2 
of the Agreement provides that the appended integrated list shall be final and 
binding on all the pilots, except that any pilot shall have the right to protest his 
seniority position by filing a written protest by May 15, 1953, in accordance 
with paragraphs 4 and 5. Paragraphs 4 and 5 provide for a Seniority Board, 
eonsisting of the two seniority representatives for each pilot group, or desig: 
nated successors, plus a fifth and neutral member appointed by the National 
Mediation Board, to be convened to hear, consider and decide the protests and 
to make any changes in the integrated list required by decision on such protests. 
Paragraph 6 provides that after the Board has acted upon all protests, the 
integrated list shall be final, conclusive and binding. Paragraphs 6 and 7 
further provide that ALPA shall negotiate the integrated list into a single 
employment agreement with the surviving merged carrier in accordance with the 
Railway Labor Act and that the seniority list shall thereupon become effective. 


4141 protests were filed, representing about 28 percent of the 501 pilots on 
the list. Of the total protests, 94 were from C&S pilots and 47 from Delta pilots. 


3A copy of the Seniority Board’s report is attached to the petition as 
Schedule ‘‘D.’? This report discloses that the Board was first met with an 
attempt by four members of the C&S Master Executive Council to withdraw 
their signatures and the contention of the C&S seniority representatives that a 
«<eorrected’? list was necessary because of misunderstandings, misinformation, 
and mistakes. Later the Delta seniority representatives took a similar position. 
However, the Board decided to consider individual protests rather than to 
abrogate the previous Agreement. The report further discloses that for 
practical reasons it was decided that the Agreement did not require the Board 
to grant requests for hearing. After deadlocking on most protests, the Board 
was recessed so that the seniority representatives could meet by themselves 
without the chairman. After several meetings the Board was reconvened, 
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were dismissed notwithstanding the fact that the Seniority 
Board in its report expressly acknowledged the fact that 
‘cone or more errors were found to exist;’’ that thereafter 
ALPA and Delta entered into an agreement, effective 
August 1, 1953, which agreement adopted the seniority list 
referred to above; that all subsequent collective bargaining 
agreements between ALPA and Delta, including the one 
currently effective, have continued the same seniority list 
(except that the names of pilots subsequently employed 
have been added) ; that petitioners have made every effort 
through ALPA and Delta to obtain relief and that although 
they have exhausted the procedures set forth in the agree- 
ment between Delta and ALPA and those provided for in 
ALPA’s constitution and by-laws they have failed to se- 
cure any relief; that the seniority list complained of 
“¢departs from the well-established principle that seniority 
is based on length of service’’ and ‘‘on the contrary, this 
Seniority List disregards the pilots’ length of service and 
the Board’s requirement that ‘provision shall be made for 
the integration of the Seniority Lists in a fair and equitable 
manner;’”’ and that as a result many of the petitioners 
and other pilots have sustained and will continue to sustain 
substantial financial losses and other irreparable damages 
and inconveniences. 


On July 2, 1958, a motion was filed on behalf of Delta 
requesting dismissal of the above petition. On December 
29, 1958, the petitioners filed an answer, and on January 15, 
1959, Delta filed a reply. 


nn Ee 
and at this time the seniority representatives stated that although they were 
agreed that errors existed they had decided to dismiss all the protests. The 
report states, ‘‘They were in agrecment also that any attempt to correct or 
revise the list would affect most of the names on the list; and further, that in 
making the extensive changes that would be necessary because of the large 
number of pilots involved, more errors of greater importance would probably 
be made than were found in the merged list that was agreed-upon and 
approved.’’ 
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The Board has given full and careful consideration to 
this matter and has decided to dismiss the petition for the 
reasons hereafter stated.° 


We believe that the Board’s policy with respect to the 
integration of seniority lists is clearly discernible from its 
opinions and orders in the several cases in which the Board 
has imposed protective labor provisions.’ Simply stated, 
the policy of the Board in approving a merger or similar 
transaction involving the transfer of employees from one 
company to another has been to charge the receiving com- 
pany with the duty and responsibility of making provision 
for the integration of the seniority lists in a fair and 
equitable manner, utilizing when applicable the collective 
bargaining procedures contemplated by the Railway Labor 
Act. Although the Board has legal power itself to direct 
the precise manner in which the individual seniority lists 
for the various categories of employees should be merged,® 
we have consistently taken the position that it is more 
desirable that this task be accomplished by those directly 
concerned, the company and the employee groups, either 


6 In view of the action being taken herein, we find it unnecessary to consider 
in detail the pleadings of the parties on the motion to dismiss. Further, under 
the particular circumstances present here, although petitioners’ reply was not 
timely filed, we have decided to consider it in connection with our disposition of 
the petition. 


1 United-Western Acquisition of Air Carrier Property, 11 C.A.B. 701 (1950) ; 
North Atlantic Route Transfer Case, 11 C.A.B. 676 (1950), 12 C.A-B. 124, 140, 
422 (1950-1951), 14 C.A.B. 910 (1951), 16 C.A.B. 1 (1952) ; Braniff /Mid- 
Continent Merger Case, 15 C.A.B, 708 (1952) ; West Coast-Empire Merger Case, 
15 C.A.B. 971 (1952) ; Delta-Chicago and Southern Merger Case, 16 C.A.B. 647 
(1952); Flying Tiger-Slick Merger Case, 18 C.A.B. 326 (1954) ; Continental- 
Pioneer Acquisition Case, 20 C.A.B. 323 (1954) ; and Colonial-Eastern Acquisi- 
tion Case, Order No. E-9945, January 11, 1956. 


8 The Board’s power to impose conditions relating to integration of seniority 
lists was upheld in Kent v. C.A.B., 204 F.2d 263 (C.A. 2, 1953), cert. den. 346 
U. 8. 826. 
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by agreement or arbitration.’ Where the 
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members of a craft or class are represented by a labor 
organization the Board expects that labor organization to 
perform its statutory function of representing such craft 
or class and to enter into prompt negotiations with the 
company looking toward the establishment of an integrated 
seniority list by voluntary agreement.” Where this has 
been done, it would be with the greatest reluctance that the 
Board would inject itself in to the area of the contractual 


9In the Monarch-Challenger Merger Case, 11 C.A.B. 33 (1949) the Board 
refused to withhold approval of the merger pending reconciliation of differences 
respecting seniority, stating that the settlement of seniority questions should 
be accomplished by the parties involved. The question of imposing a specific 
condition relating to the integration of seniority lists was first considered by 
the Board in the North Atlantic Route Transfer Case. In this case the Board 
stated as follows: (at 12 C.A.B, 124, 132-133) 

«Jt ig clear to us that we should not undertake to determine the precise 
manner in which the individual seniority lists for various categories of em- 
ployees should be merged, or other provision made for the determination of 
seniority. Such a determination is dependent upon so many factors, and is of 
such a detailed nature that it would not be practical for an administrative 
agency such as the Board to undertake the task. It would therefore be more 
desirable that the task be accomplished by those most directly concerned, the 
company and the employee groups. It is a matter which lends itself directly to 
voluntary agreement by negotiation and, failing that, to arbitration, We are 
therefore providing for such a method of determination herein.’’ 

In all subsequent cases the Board has directed that the matter of seniority 
be settled among the parties directly concerned by agreement or arbitration. 
In the Delta-C&S Case, the language of the provision governing seniority was 
changed from ‘‘provision shall be made for the integration of seniority lists 
on the basis of an agreement between the carriers and the representatives of 
the employees affected’’ to ‘ ‘provision shall be made for the integration of 
seniority lists in a fair and equitable manner, including, where applicable, 
agreement through collective bargaining between the carriers and the repre- 
sentatives of the employces affected.’’ But this change was made only to take 
into aceount the fact that some of the Delta employees were not organized 
and therefore might not have representatives for arriving at agreement through 
collective bargaining. 


10 Sce our opinion in North Atlantic Route Transfer Case, 12 C.A.B, 124, pp. 
132-134. 
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relationships between the carrier and the employee group, 
and only on a showing of bad faith, or deliberate attempt 
to subvert the Board’s order, or other compelling circum- 
stances. 


The reasons for this policy are readily apparent. As 
we stated in the North Atlantic Route Transfer Case, supra, 
“Tt is clear to us that we should not undertake to determine 
the precise manner in which the individual seniority lists 
for the various categories of employees should be merged 
... Such a determination is dependent upon so many 
factors and is of such a detailed nature that it would not 
be practical for an administrative agency such as the 
Board to undertake the task.’’ It is obvious that this 
statement is as much applicable to a detailed review of 
the manner in which the integration of two seniority lists 
was accomplished as it is to undertaking the task in the 
first place. Unquestionably, the integration of seniority 
lists is at best a difficult matter, especially if factors other 
than each employee’s length of service with his company 
are to be taken into account. No doubt it would be diffi- 
cult if not impossible for the Board to accomplish the inte- 
gration of seniority lists in such manner that all employees 
would be satisfied that they had been fairly and equitably 
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treated. Thus it is likely that a large volume of complaints 
would be received by the Board were it to review agree- 
ments for integration of seniority lists entered into by the 
parties directly concerned, and the Board is not equipped 
for any such undertaking. Another consideration, and one 
which is equally important, is that a review of the manner 
in which the integration of seniority lists is accomplished 
would inject the Board further into the field of labor-man- 
agement relations and in some cases, such as the present 
case, into the internal affairs and functioning of labor 
organizations. With full regard for the principles of the 
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Lowden case," the Board does not believe that it would be 
a wise use of its discretion to follow such a course in the 
absence of the most compelling circumstances. In short, 
the Board’s policy in seniority integration matters contem- 
plates that there be voluntary agreement between the car- 
riers and the labor groups involved or, failing agreement, 
that such problems be settled by arbitration. 


In the present case, even assuming that the integration 
of the two pilots seniority lists was accomplished and made 
effective in the manner described, it is not alleged that 
Delta failed to make provision for the integration of the 
pilots seniority lists in a fair and equitable manner by 
refusing to enter into collective bargaining negotiations on 
the subject with ALPA, the exclusive bargaining represen- 
tative of the pilots. Likewise, it is not alleged that ALPA, 
the duly designated representative of the pilots, failed to 
perform its statutory function of representing the pilots 
or to enter into prompt negotiations with Delta looking 
toward the establishing of an integrated seniority list by 
voluntary agreement. On the contrary it is recited in the 
petition, Paragraph 8, that ALPA and Delta entered into 
an agreement, effective August 1, 1953, which incorporated 
the integrated seniority list now complained of and that 
all subsequent bargaining agreements between ALPA and 
Delta have continued the same list. No charge is made in 
the petition that Delta or ALPA acted in bad faith or with 
deliberate intent to subvert the Board’s order. Under the 
circumstances we fail to perceive a sufficient basis for our 
taking action which would have the effect of disturbing 
the contractual relationships now existing between the car- 


110. S. v. Lowden, 308 U. S. 225 (1939). The Supreme Court held that 
affording protection to railway employees adversely affected by a consolidation 
of railway facilities is an clement of the public interest to be considered and 
appropriately dealt with by the Interstate Commerce Commission. The prin- 
ciples established by that case are equally applicable to air transportation. 
Western Air Lines v. C.A.B., 194 F.2d 211 (C.A. 9, 1952). 


136 
(236) 


rier and its pilot group. Accordingly, we shall dismiss 
the petition. 


A final comment is in order. The gravamen of petitioners’ 
complaint, as we understand it, is that ALPA, in resorting 
to alleged arbitrary methods in accomplishing a proposed 
integration of the seniority lists, and Delta, 


A final comment is in order. The gravamen of peti- 
tioners’ complaint, as we understand it, is that ALPA, in 
resorting to alleged arbitrary methods in accomplishing a 
proposed integration of the seniority lists, and Delta, 
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in failing to assume its share of the responsibility for inte- 
gration of the seniority lists, engaged in unlawful dis- 
crimination. We take no position on whether petitioners 
have a cause of action cognizable by the courts. We note 
that Delta in its motion to dismiss takes the position that 
petitioners’ ‘‘right of action—if any did ever exist—was 
in court, and not before the CAB. This has been made 
clear by the Federal courts, acting in dissimilar but related 
matters.’’? [Footnote citing Steele v. Louisville and Nash- 
ville Ry. Co., 323 U. S. 192 (1944).] We further note that 
petitioners in their answer do not disagree that they may 
have a right of action in the courts but that they state, 
“However, here we believe that it is patently clear that 
the Board has primary jurisdiction, and that petitioners 
are obligated to pursue their administrative remedies, be- 
fore resort to court action.’’ To the extent that petitioners 
may have been obligated to pursue their administrative 
remedies before this Board before resorting to any court 
action they may have in mind, it would appear that any 
such obligation was fulfilled by the filing of the present 
petition. 


ACCORDINGLY, IT IS ORDERED, That the petition 
filed in Docket No. 9612 be and it is hereby dismissed. To 
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the extent not granted herein, the motion filed by Delta on 
July 2, 1958, is denied. 


By the Civil Aeronautics Board: 


/s/ Maseru McCart 
Mabel McCart 
Acting Secretary 
(SEAL) 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

Docket No. 9612 

In the Matter of the 
PETITION FOR REVISION OF 
INTEGRATED SENIORITY LST 

Petition For Reconsideration of Order Dismissing Petition 


Pursuant to Rule 37-A, petitioners move that the Board 
reconsider its Order Dismissing Petition, and, on such 
reconsideration, set the matter for public hearing by an 
examiner. They also request oral argument on this motion. 
This was not granted. 


The Board’s Order of Dismissal is founded primarily 
on two considerations—(1) the Board is not equipped for 
such an undertaking and, (2) there is no allegation that 
either Delta or ALPA acted in bad faith. 


The grounds of this petition are the following: 
1. The Board is under a legal duty to require the imtegra- 
tion of the seniority lists in a ‘‘fair and equitable manner.’’ 


Section 408 of the Civil Aeronautics Act of 1938 was 
retained in the Federal Aviation Act of 1959. It vests in 
the Board the exclusive power to approve or disapprove 
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proposed consolidations, mergers, or acquisitions of control 
of air carriers, after a public hearing. 


Section 408(b) further provides in part as follows: 
«* * * Unless, after such hearing, the Board finds that 
the consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control will not be consistent with 
the public interest or that the conditions of this section 
will not be fulfilled, it shall by order approve such con- 
solidation, merger, purchase, lease, operating contract, 
or acquisition of control, upon such terms and conditions 
as it shall find to be just and reasonable and with such 
modifications as it may prescribe than he / 
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This preemption of power carries with it a duty by the 
Board to adopt ‘‘terms and conditions”? which are ‘‘just 
and reasonable.’’ This concept was expressed in Kent v. 
Civil Aeronautics Board* as follows: 


«This statutory authority is broad enough to 
enable the Board to approve a merger and transfer 
of a certificate upon ‘‘sych terms and conditions as it 
shall find to be just and reasonable’’ in the public 
interest. Although there is no express statutory 
grant of power to impose conditions which will lessen 
the adverse impact of a merger upon employees of 
the merged companies, such power is implicit as one 
necessary to the performance of the Board’s duty to 
conditions approval with due regard to terms which 
are just and reasonable in the interest of the pub- 
Tease Ces 


The Board’s Order Dismissing Petition, on the ground 
“that it would not be practical for the Board—to under- 
take the task’’ or that ‘‘the integration of seniority lists 


1204 F, 24 263 (C.A. 2, 1953), cert. den. 346 U.S. 826. 
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is a best a difficult matter’’ is a clear avoidance of is law- 
ful duty. The petitioners having alleged that the inte- 
gration of the Delta and C&S seniority lists was not accom- 
plished in a ‘‘fair and equitable manner.’’ Under the cir- 
cumstances, it is the duty of the Board to inquire into the 
merits of the allegation, and to make a determination 
thereon after a public hearing. Whether or not the Board 
is equipped to do this is irrelevant. The Board cannot 
avoid its duty on such ground. 


In its Order and Decision approving the merger, the 
Board, with respect to the employee protective conditions, 
expressly and properly reserved jurisdiction. This reser- 
vation of jurisdiction is meaningless if the Board adheres 
to its position that it has no duty to inquire into the merits 
of a charge that the integration of the seniority lists was 
not accomplished in a ‘‘fair and equitable manner.” On 
the basis of the record now before the Board, it is obvious 
that the letter and spirit of the Board’s Order, directing 
Delta 
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and ALPA, through negotiations, to attempt the integra- 
tion of the seniority lists, was not carried out. In its 
motion for dismissal, Delta candidly admits that it did 
not assume the responsibility delegated to it by the Board. 
“Under these circumstances, neither the management of 
Delta nor the management of C & S participated in the 
integration of the two lists, directly or indirectly’? (Em- 
phasis Delta’s). In the event of a public hearing, the evi- 
dence will show that the integration of the seniority lists 
was never a collective bargaining issue, and that its inclu- 
sion in the subsequent collective bargaining agreements 
was purely pro forma. 


The record now before the Board contains further un- 
disputed facts which clearly indicate a circumvention of 
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the Board’s directive. The decisions of the Chairman of 
the Seniority Board denied the protesting pilots ‘‘the right 
to be heard”? by refusing to permit them to appear in per- 
son and to offer testimony and arguments of counsel solely 
because too much time would be involved. It acknowledges 
the existence of ‘‘one or more errors’’ in the integration 
process, and relates the attempt of the C & S members to 
withdraw their names from the report because of ‘‘mis- 
understandings, misinformation and mistakes.’ 


The petitioners are prepared to prove all of the allega- 
tions of their petition, and are entitled to an opportunity 
to do so. It is the duty of the Board to afford them that 
opportunity. 


The petitioners have never insisted that the Board iaself 
undertake the actual and detailed integration of the 
seniority list. It could and did quite properly delegate 
that function to the parties. Because Delta did not assume 
this responsibility, and because ALPA did not adequately 
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protect the interests of all of the pilots involved, the inte- 
gration of the lists was not achieved in a fair and equitable 
manner. 


The duty of the Board is unmistakable. It must conduct 
a public hearing before itself or an examiner to ascertain 
the merits of petitioners allegations. If the Board finds 
them meritorious, it should vacate the previous agreement 
of the Seniority Board, and undertake or direct the integra- 
tion of the seniority lists in a manner fair and equitable to 
all pilots. The petitioners would have no objection should 
the Board decide to remand the matter to the parties with 
appropriate directions and safeguards. 
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2. An allegation of bad faith is immaterial and unnec- 
essary. 


The petitioners did not allege bad faith because bad faith 
is immaterial. They have alleged that the integrated list 
was not founded on fair and equitable considerations. No 
other allegation is necessary. The sole issue here is 
whether or not the manner of integrating the seniority lists 
was fair and equitable. It was not. 


The Board’s statement to the effect that bad faith must 
be shown is wholly unsupportable. If bad faith were the 
test, the gravest errors arrived at by inadvertence or mis- 
calculation could deprive a pilot of thousands of dollars 
and leave him without a remedy. Such is not the law. 


If bad faith were required (it is not) the petitioners 
may still show it. For example, the petitioners are pre- 
pared to offer testimony that at least one of the Delta rep- 
resentatives, immediately after the conclusion of the de- 
liberation of the Master Executive Board, made the fol- 
lowing statement: 


“We certainly screwed those C&S pilots.” 
243 


They are also prepared to offer evidence that prior to the 
filing of the petition, representatives of the petitioners 
were assured by the President of Delta at a meeting in 
the latter’s office, that Delta’s only interest in the matter 
was fair treatment for all of its pilots and that if a petition 
for revision of the integrated seniority lists were filed with 
the Civil Aeronautics Board, Delta would not oppose it in 
any way. 


Many similar incidents may also show bad faith should 
the Board deem it important. 
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3. The Board has a further duty to protect the public 
interest. 


Section 102 of the Act requires the Board in the ‘‘per- 
formance of its powers and duties”’ to regulate ‘‘air trans- 
portation in such manner as to... assure the highest 
degree of safety in, . . . such transportation ...’’ The 
Board’s Order is inconsistent with this duty. 


In Kent v. Civil Aeronautics Board (supra) the court 
in recognizing the importance of the integration of senior- 
ity lists stated: 


«¢. .. This public interest, though not broadly one 
of general employee welfare, is to obtain the degree 
of stability in air transportation that freedom from 
industrial strife will provide. Western Air Lines v. 
Civil Aeronautics Board, 9 Cir., 194 F. 2d 211... .”’? 


Because of the failure of the parties, Delta and ALPA, 


to follow the Board’s directives, a situation exists among 
the Delta pilots today which is conducive to hazards of 
disastrous proportions, which this Board can reduce sub- 
stantially or perhaps eliminate entirely. Industrial strife 
exists. There is bitterness and constant tension. 
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There are frequent arguments and threats of fights and 
altercations. A co-pilot in the same aircraft with a pilot 
possessing less length of service than he, cannot be criticized 
for resenting his loss of position, to say nothing of a differ- 
ence in earnings of several hundred dollars per month. An 
unsuccessful bidder for a jet-powered flight must also be 
resentful when it is awarded to a pilot with less length of 
service, only because the seniority lists were not integrated 
in a fair and equitable manner. 


2204 F, 2d 263. 
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We are not indulging in speculation. The tension which 
exists today will only become intensified as Delta advances 
its program of jet-powered aircraft. Should the Board, 
contrary to its duties as imposed by law, deny this petition, 
it must do so with full recognition of the fact that the public 
safety is jeopardized. 


Happily, no tragic incidents attributable to the above- 
described conditions have occurred. Petitioners hope there 
will be none. The petitioners have sought to protect their 
interests solely through lawful and orderly means. It is 
their intention to continue to do so. Yet, as individuals, they 
are only human. The loss of prestige, position, and earn- 
ings, which they have suffered because of ‘‘misunderstand- 
ings, misinformation, and mistakes,” whether intentional 
or not, make it difficult for harmonious relationships to pre- 
vail among the Delta pilots. 


It is respectfully urged that the Board set aside its Order 
Dismissing Complaint and direct a public hearing. 


Respectfully submitted, 
Armour, Herrick, Kerrie & ALLEN 


By /s/ Merem. Armour 
Merritt ARMOUR 


/s/ Joun B. KnerrpLe 
Joun B. Knerrrte 
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Berore THE 


CIVIL AERONAUTICS BOARD 
Wasuincron, D.C. 


Docket No. 9612 
In THE Marrer oF THE PETITION FoR REVISION OF 
IntecRraTeD Seniority Lisr 
Answer of Delta Air Lines, Inc. to Petition For Reconsideration 


Comes now, DELTA AIR LINES, INC: by its counsel 
and files this ‘‘Answer’’ to the pending Petition for Recon- 
sideration of the Board’s Order B-14403, as adopted August 
31, 1959. 

L 


INTRODUCTION 
On August 31, 1959 the Board issued its Order E-14403 


in the above-captioned proceeding, dismissing the petition 
therein originally filed under date of May 28, 1958. By 
action of the Board’s Chief Examiner, Petitioners were 
granted 
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until October 1, 1959 to file an appropriate petition for 
reconsideration. 


The subject Petition for Reconsideration, as served upon 
counsel for Delta, was undated. Although received on 
October 1st, upon inquiry of the Board’s Docket Section 
counsel for Delta was advised that the subject petition was 
filed on September 29th. Accordingly, in accordance with 
Rule 37 of the Board’s Rules of Practice in Economie Pro- 
ceedings, this Answer in opposition to the petition is being 


1 All partics, administrative agencies and statutes will be referred to herein 
by their commonly abbreviated names, 
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filed within ten days of the actual filing of the Petitioners’ 
document with the Board’s Docket Section. 


II. 
THE BOARD’S ORDER OF AUGUST 31, 1959 


Briefly stated, the Board’s order of August 31, 1959 dis- 
missing the original petition, may be summarized as 
follows: 


(1) The policy of the Board in approving a merger has 
been to charge the surviving company with the 
responsibility for integration of seniority lists in a 
fair and equitable manner, utilizing where applic- 
able the collective bargaining procedures contem- 
plated by the Railway Labor Act; 


Although the Board has legal power to direct the 
manner of accomplishment of seniority integration, 
the Board has consistently held it to be more desir- 


able that this task be accomplished by the company 
and the employee groups, either by agreement or 
arbitration; 


Where the members of the craft or class in question 
are represented by a labor organization, the Board 
expects that labor organization to perform its 
statutory function and to enter into prompt nego- 
tiations with the employer looking toward estab- 
lishment of an integrated seniority list by volun- 
tary agreement; 
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Where an integrated list has been accomplished by 
such a voluntary agreement, the Board will inject 
itself into the area of these contractual relation- 
ships with the greatest reluctance and ‘‘only on a 
showing of bad faith, or deliberate attempt to sub- 
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vert the Board’s order, or other compelling cir- 
cumstances’’; 


In the instant case, it is not alleged that Delta 
refused to enter into collective bargaining nego- 
tiations with ALPA, the pilots’ exclusive bargain- 
ing representative, nor is it alleged that ALPA 
failed to perform its statutory function or to enter 
into prompt negotiations with Delta. 
The petitioners made no charge that Delta or 
ALPA acted in bad faith or with deliberate intent 
to subvert the Board’s order; and 

(7) Under the above circumstances, there is no suf- 
ficient basis for the Board’s taking action which 
would disturb the long-standing contractual re- 
lationships now existing between the carrier and 
its pilot group. 

Accordingly, the petition was dismissed. For the reasons 
set forth in the Board’s order of August 31, 1959, and for 
the additional reasons set forth in Delta’s pleadings of 
July 2, 1958 and January 14, 1959, and in this Answer, Delta 
fully supports the Board’s action. 


Ti. 
THE PETITION FOR RECONSIDERATION 


The Petition for Reconsideration alleges that the Board’s 
order of dismissal was founded on two considerations: 


(1) That the Board is not equipped for an undertaking 
of the nature requested by Petitioners; and 


(2) That there was no allegation that either Delta or 
ALPA acted in bad faith. 
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The first of these allegations is factually incorrect. The 
Board’s finding was not limited as Petitioners indicate. 
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Rather, the Board held that, if it should undertake to review 
the detail of integrated seniority lists which had been 
agreed upon between the parties directly concerned, a large 
volume of complaints could be anticipated, and that the 
Board was not equipped for any such undertaking. The 
Petitioners’ obvious distortion of the Board’s holding is not 
entitled to serious consideration. 


With respect to the question of ‘‘good faith’’ on the part 
of Delta and ALPA, the Petition for Reconsideration 
advances three arguments: 

(1) The contention that the Board is under a legal duty 
to require integration of the seniority lists in a fair 
and equitable manner; 

(2) The contention that an allegation of bad faith is 
immaterial and unnecessary; and 


(3) The contention that the Board has a further duty 


to protect the public interest. 


Delta will deal briefly with each of these contentions. 
IV. 
DELTA’S GOOD FAITH 


Insofar as the argument with respect to the Board’s legal 
duty is concerned, this was fully covered in Delta’s earlier 
pleadings and by the Board’s order of August 31st. The 
Petition for Reconsideration raises no new materials, but 
only reargues points which were before the Board and which 
were clearly decided by the August 31st order. 
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The gravamen of the Petitioners’ contention is the argu- 
ment that Delta did not assume the responsibility delegated 
to it by the Board in the Board’s orders approving the 
original merger. This charge is factually incorrect and is 
most intemperate. 


148 
(252) 


The Board will recall that in both the North Atlantic 
Route Transfer Case* and in the Braniff-Mid-Contiment 
Merger Case? problems involving seniority integration be- 
came so severe that employer-employee relationships were 
badly strained, unreasonable impositions upon the Board’s 
facilities and time arose, and the public interest in the im- 
proved services inherent in the mergers in question was 
long-frustrated. The result was that the pilots themselves, 
acting in convention assembled, adopted a new procedure 
designed to facilitate the integration of seniority lists in 
merger cases. 


In the Delta-C&éS Case, both groups of pilots expressed 
to the management of the merged company their desire that 
management permit the pilots to attempt to integrate their 
own seniority lists through the esablished ALPA proce- 
dures. This was done, in the manner and utilizing the 
methodology outlined by Delta in its previous filings in this 
case. In this fashion, the ‘‘chaos’’ which had resulted in the 


North Atlantic and Braniff-Mid-Contiment cases was 
avoided— 
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as a result of agreement between Delta, the two groups of 
pilots, and ALPA as the duly-designated and excluswe 
bargaining agent of both groups of pilots.* 


Nevertheless, as Delta pointed out in its Motion to 
Dismiss dated January 14, 1959—and as the Petitioners 
themselves have indirectly recognized*—Delta retained full 


111 C.A.B. 676 (1950); 12 C.A.B, 124 (1950); 12 C.A.B. 140 (1950); 12 
CAB. 422 (1951); 14 C.A.B. 910 (1951); 16 C.A.B. 1 (1952); 20 C.A.B. 917 
(1955). 


215 C.A.B. 708 (1952); 16 C.A.B. 989 (1952); 17 C.A.B. 19 (1953). 


3 And on the basis of a list integrated to the satisfaction of the National 
Mediation Board-appointed neutral, Dr. William M. Leiserson. 


4 See the first full paragraph on page 5 of the Petition for Reconsideration. 
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power to reject, approve or negotiate for the modification 
of any revised list presented to it. It is the fact that Delta 
advised the duly elected pilot negotiators that if the list 
ultimately presented was inequitable or otherwise improper 
it would not be accepted by the merged company. 


Petitioners allege—and Delta assumes arguendo—that 
an employer may not delegate to another its authority and 
duty to bargain on seniority rights. Nevertheless, this fact 
did not require Delta to bargain with the individual pilot. 


The requirement is simply that the employer bargain in 
good faith with the employee’s duly-designated representa- 
tives—in this case ALPA and the pilots’ ‘‘negotiating 
team?’—and that is precisely what Delta did. Furthermore, 
this duty did not require Delta to bargain with ALPA and 
the duly elected pilot representatives for a method of de- 
termining seniority integration which, although it might 
have been actively desired by a minority of the pilot group, 
Delta, ALPA and a majority 


254 
of the pilots did not consider fair and equitable. 


As the Board noted in the North Atlantic Route Transfer 
Case} in integrating seniority lists the parties must take 
into consideration: 


(a) Length of service with the former employer ; 


(b) Status achieved with the former employer; and 


(c) Additional job opportunities in the new employer’s 
organization.” 


It is obvious that in the instant case the duly elected 
Pilots Seniority Board made every reasonable effort to 


—_—— 


112 C.A.B. 124, 133 (1950). 
2See also Flying Tigers-Slick Merger Case, 18 C.A.B, 326, 330 (1954). 


150 
(254) 


weigh all three of these factors, and that a high degree of 
importance was attached to the status achieved with the 
former employer, particularly insofar as type of equipment 
being flown at the time of the merger was concerned. Yet 
this compliance with the Board’s repeated directive, and the 
fact that the Pilots Seniority Board weighed all three fac- 
tors in its final determination, is precisely what is unaccept- 
able to the minority. 


As the pleadings already on file with the Board show, 
the only error in the integrated list which is seriously urged 
by the Petitioners is that straight length of service* was 
not utilized as the sole test for integration of the lists. 
It is a fact, which the Petitioners have never questioned, 
that no protest or challenge of any individual’s position 
on the 
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list was ever advanced under either Section 4 or Section 13 


of the Employees Protective Conditions approved by the 
Board. It is also a fact, which the Petitioners have never 
questioned, that no protest or challenge of any individual’s 
position on the revised list was ever filed pursuant to the 
protest provisions of the several contracts which have in- 
corporated the revised list since its original promulgation. 


In other words, there has never been a substantive chal- 
lenge of the list on any basis other than the single conten- 
tion that length of service should be the only criteria utilized 
in accomplishing seniority integration. Under these cir- 
cumstances, it is absurd to argue that Delta failed in any 
affirmative duty. 


On the other hand, if the lists had been integrated as Peti- 
tioners would suggest, even more wide-spread dissatisfac- 
tion would have been inevitable. For example, if a Delta 


2Or possibly straight ‘‘date of hire’’—Petitioners’ pleadings do not dis- 
tinguish between these two differing factors. 
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captain, who had served as a captain for an extended period 
of time, had been displaced to co-pilot status by a former 
C&S co-pilot who had a slightly longer period of service, the 
resultant ill-will, dissatisfaction, bitterness and tension 


would be obvious. 


With respect to Petitioners’ late-filed allegations of “bad 
faith”, these represent no more than a last minute, com- 
pletely unsupported attempt to change horses in midstream 
in view of the Board’s explicit and proper finding that ‘‘no 
charge is made in the petition that Delta or ALPA acted in 
bad faith or with deliberate intent to subvert the Board’s 
order.’’ 
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The full answer to Petitioners’ newly-found contentions 
with respect to ‘bad faith’’ is contained in the Petitioners’ 
own “Answer”? to Delta’s Motion for Dismissal of the orig- 
inal petition. In that pleading * the Petitioners stated: 


“In making this statement [an alleged inability to de- 
termine the methodology utilized in integrating the 
seniority list] we do not wish to imply bad faith on the 
part of any individual representative involved. On the 
contrary, it is our impression that the conferees made 
a good faith effort to resolve their problems. But, hay- 
ing departed from the established ‘date of hire’ stand- 
ard, in the end they resorted to purely arbitrary meth- 
ods.”? (Emphasis supplied.) 


These candid admissions at an earlier stage of this same 
proceeding show clearly that: 


(a) Petitioners have never considered the integrated list 
as having been arrived at through any ‘‘bad faith”’; 
and 


1 See footnote 4, page 6, of Petitioners’ Answer. 
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(b) Petitioners’ only complaint is the simple fact that in 
integrating the seniority lists the conferees did not 
utilize the sole test of ‘‘date of hire.’’ 


Delta affirmatively alleges that the integration was ac- 
complished in a fair and equitable manner. Delta affirma- 
tively alleges that it would have been unfair and inequitable, 
and in violation of the Board’s own specific holdings in 
other merger cases, if integration had been accomplished 
on the basis of length of service alone, disregarding ‘‘status 
achieved with the former employer”’ and disregarding ‘‘ad- 
ditional job opportunities in the new employer’s organiza- 
tion.’ 


Finally, Delta submits that the basic fairness and equity 
of the integrated list is well demonstrated by the fact that 
no pilot in fact suffered an actual monetary loss. If any 
pilot 
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had suffered an actual loss, an appropriate claim could have 
been presented under Section 4 of the Employee Protective 
Conditions, and it is the undisputed fact that no such claim 
was ever presented. 


The only honest contention that any dissatisfied pilot can 
make is that he would have made more money than he has in 
fact received if a different method of integrating the senior- 
ity list had been utilized. But, in that event, some other 
pilot necessarily would have made less. The fact is that the 
revised list did prevent any such inequity, and the fact that 
no displacement allowance claims were ever presented to 
the company conclusively proves the basic fairness and 
equity of the revised list as it exists today and as it has 
existed for more than six years. 


(258) 


Vv. 


THE CONTINUING REAFFIRMATION OF THE 
EXISTING SENIORITY LIST BY THE MAJORITY 
OF DELTA’S PILOTS 


The integrated seniority list, as originally bargained 
between Delta and ALPA in the 1953 pilots’ contract, has 
now been in existence for over six years. Throughout this 
period of time, which includes the negotiation and execution 
of three additional contracts, the issue of revision of the 
seniority list—a bargainable issue—has never been raised 
by the pilots’ duly-authoried bargaining representatives. 

Through collective bargaining between Delta, ALPA and 
the Delta pilots—including a ‘‘negotiating team’’ which 
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included representatives of both of the pre-merger pilot 
groups—the integrated seniority list was first incorporated 
in a formal working agreement executed July 29, 1953 for 
effectiveness August 1, 1953. 


The same list was incorporated into a new contract exe- 
cuted October 10, 1955 for effectiveness December 1, 1955. 

The same list was again incorporated into a new contract 
executed November 26, 1957 for effectiveness October 11, 
1957. 


The same list was again reapproved and incorporated 
into a new contract executed April 10, 1959 for effectiveness 
as of that date. This currently-effective agreement runs 
until at least December 31, 1960. 


As illustrative of the representative make-up of these 
several ‘‘negotiating teams,’’ reference may be made to the 
employment background of the pilot representatives in- 
volved in the latest contract negotiations. The 1959 pilot 
“team”? consisted of Messrs. J. RB. Bell, Chairman, H. 
Averett, E. P. Kendall, H. C. Kuhn and G. F. Doolittle. 
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Captain Bell, Chairman of the group, was a former C&S 
captain. Captain Doolittle, a member of the group, was a 
former C&S captain, and was and is chairman of the Master 
Executive Committee of all Delta pilots. Captain Averett, 
a member of the group, was also a member of the Pilot 
Seniority Integration Committee at the time of the merger. 


Yet not once during the current year’s negotiating con- 
ference was the issue of pilot dissatisfaction with the 
integrated seniority list raised. 
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If any serious dissatisfaction with respect to seniority 
existed—or if there existed any conflicts within the cockpit 
so serious as to engender the ‘‘hazards of disastrous pro- 
portions”’ that Petitioners so loosely allege—this negotiat- 
ing committee would have raised them. These pilot repre- 
sentatives were responsible, experienced mn—fully qualified 
to evaluate such conditions and fully capable and authorized 
to bring them to management’s attention, and to pursue 
them to a mutually satisfactory conclusion—if any such 
problems had existed in fact. 


The fact that no such issue was presented—and the fact 
that the six-year-old seniority list was once again reaffirmed 
and readopted—speaks more loudly and clearly than any 
amount of legalistic and undocumented argument by Peti- 
tioners. Surely it is obvious to the Board—as it has long 
since become obvious to Delta, to ALPA and to the duly- 
elected representatives of the pilots’ group—that Petition- 
ers consist of a scattered handful determined to utilize any 
avenue and advance any argument—no matter how im- 
proper or illogical—in an effort to abort the will of a pre- 
ponderant majority for the furtherance of their own selfish 
and self-centered ends. 


THE SPURIOUS SAFETY ISSUE 


Finally, in apparent desperation and for the first time 
since the initial pleading was filed in May of 1958, Peti- 
tioners now allege that an issue of safety is involved. This 
is unjustified and borders on being irresponsible. 


Delta specifically denies that industrial strife exists. 
Delta also specifically denies that there is bitterness and 
constant tension. 


The fact of the matter is that the preponderant majority 
of Delta’s pilots, and both ALPA and Delta, have now ac- 
cepted and relied upon the integrated seniority list for well 
over six years. Obviously, therefore, the tangled skein of 
rights, duties, obligations and responsibilities which the 
individual, Delta and ALPA have built upon the basis of 
this agreed list cannot now be untangled and restored to 
some sort of a ‘‘pre-merger status quo,’’ or to any other sort 
of a revised list based upon the sole test of ‘‘date of hire”’ 
and peculiarly acceptable to the minority group alone. Ob- 
viously, if the seniority list were rearranged as sought by 
Petitioners at this late date, Delta’s relationships with its 
pilots would be severely and irreparably damaged, for the 
established seniority position of the responsible majority 
as negotiated by ALPA and as agreed to by Delta, would be 
supplemented to the selfish desires of the dissatisfied 
minority. 
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If the six-year-old seniority list were now to be re- 
arranged and revised, then indeed bitterness and constant 
tension would arise and the possibility of industrial strifé 
could exist. On the other hand, the existing seniority list 
has been acceptable to the preponderant majority of the 
Delta pilots, to ALPA and to Delta itself, for many years. 
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Delta affirmatively denies that it has ever been faced with 
a refusal by a pilot to fly with another pilot because of any 
problem involved in the seniority list or their method of in- 
tegration. The existence of the subject petition of course 
indicates that a small minority still feels dissatisfaction 
with the methodology employed in the integration of the 
original lists. Nevertheless, to the limited extent that such 
dissatisfaction has been a factor in the past, the longer that 
Delta, its pilots and ALPA continue to work under the 
existing seniority list, the more stable the situation becomes 
and the less any probability of tension becomes, due to the 
passage of time and the increased job opportunities for 
Delta’s pilot personnel brought about by the greater size, 
more modern equipment, and greater stability of operations 
enjoyed by the merged company. 


Delta sincerely deplores what it considers to be an irre- 
sponsible threat to the continuing safety of Delta’s opera- 
tions. Delta does not believe that any question of safety 
in its operations has existed in the past or does exist today. 
Nevertheless, should any such question ever 
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arise, the Board may be assured that Delta’s management 
is in a position to take immediate, affirmative action with 
respect thereto, and will take such action as may be appro- 
priate under the circumstances. 


VII. 
SUMMARY 
In summary, the pleadings in this case show that: 


(1) At the time the original petition was filed with the 
Board, the integrated pilot seniority list had been 
in effect for more than five years, without formal 
protest by any individual pilot and without protest 
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or request for relief directed to the Board or to any 
state or Federal court; 


The Petition for Reconsideration represents the 
desire of a small minority group of Delta’s pilots 
for the re-establishment of the list on the basis of 
the sole test of ‘‘length of service,’’ in complete 
disregard of the status achieved with the former 
employer or the additional job opportunities in the 
new employer’s organization ; 


The integrated seniority list represents the end 
product of the ALPA-established procedure for the 
integration of merged seniority lists, finalized by a 
representative pilot group chairmanned by an im- 
partial neutral appointed by the National Media- 
tion Board, and thereafter bargained into a formal 
labor contract between Delta and ALPA, the latter 
acting as the exclusive and duly designated repre- 
sentative of all of the pilots in question; 


The list, as originally established by the original 
1953 contract, has been reaffirmed in three more 
recent agreements between Delta and its pilots, the 
currently effective contract running at least until 
December 31, 1960; 


No pilot has ever suffered an actual monetary loss, 
as evidenced by the fact that no claim for a dis- 
placement allowance under Section 4 of the Em- 
ployee Protective Conditions was ever filed with 
Delta by any Delta pilot; 
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Although Section 13 of the Employee Protective 
Conditions was specifically designed by the C.A.B. 
to preserve the rights of any employee who con- 
sidered the integration of the seniority list not 
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accomplished in a fair and equitable manner 
through collective bargaining, no request for ar- 
bitration thereunder was ever filed by any pilot; 


(7) In accordance with the terms of the basic pilots’ 
contract of 1953, the newly-integrated list was 
posted for possible protest, but despite the specific 
right of protest established by Section 20 of that 
contract, no protest was ever filed by any pilot 
alleging that an omission or incorrect posting af- 
fecting his seniority on such revised list had oc- 
curred; 


The minority petitioning pilots have been guilty of 
laches to an extreme degree, and it is a fact that: 


(a) No protest or request for relief was ever filed 
under the C.A.B.’s Employee Protective Con- 
ditions ; 

(b) No protest or challenge of the revised list as 
bargained into the 1953 contract was ever filed 
under that or any of the three subsequent 
contracts; and 


(ec) No request for relief was ever filed with the 
C.A.B., the National Mediation Board, or any 
state or Federal court; and 


The petitioning minority pilots’ own pleadings 
show on their face that factors other than pure 
length of service were considered in the establish- 
ment of the revised seniority list, and the Supreme 
Court of the United States has held that failure to 
rely upon the sole test of length of service is not an 
appropriate ground for complaint. 


PRAYER 


Under these circumstances, Delta respectfully submits 
that the subject Petition for Reconsideration should be 
denied and dismissed forthwith. Delta therefore prays for 
the entry of an order directing such a denial and dismissal, 
and for such other, further or different relief as the Board 
may find appropriate in the premises. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/R. S. Mavzen 
R. S. Mauger 
Vice President — Legal 


Of Counsel: 


Cuarman, Watse & O’ConNELL 
October 8, 1959 
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Order No. E-14604 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
Wasuineton, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 2nd day of November, 1959 


Docket No. 9612 


In the matter of Petition for Revision of and Protest 
Against Integrated Pilots Seniority List of Delta-C&S 
Air Lines, Inc. 

Order On Reconsideration 


By Order E-14403, adopted August 31, 1959, the Board 
dismissed the petition filed in Docket No. 9612 for revision 


of and protest against the integrated seniority list of 
Delta-C&S Air Lines, Inc. (Delta). A petition for recon- 
sideration of this order and for other relief was filed on 
behalf of the petitioning pilots on September 29, 1959. An 


answer in opposition to the petition for reconsideration was 
filed by Delta on October 8, 1959. 


We have considered the matters set forth in the petition 
for reconsideration and in the answer filed thereto and have 
decided that the relief requested in the petition for recon- 
sideration is not warranted and should be denied. The peti- 
tion is in large measure directed to matters heretofore con- 
sidered by the Board, and it does not otherwise establish a 
basis for invoking the Board’s jurisdiction. There are, how- 
ever, two matters on which we wish to comment briefly. 


In our previous order we stated that where the Board’s 
order provides for integration of seniority lists through 
use of procedures provided for in the Railway Labor Act, 
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and this has been done, it would be with the greatest re- 
luctance that we would inject the Board into the area of the 
contractual relationship between the carrier and the em- 
ployee group, and only ona showing of bad faith, 
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or deliberate attempt to subvert the Board’s order, or other 
compelling circumstances. There is no contention that the 
procedures provided for in the Railway Labor Act were not 
used in the present case. However, in the petition for re- 
consideration it is now alleged that if a showing of bad faith 
were required it could be made and also that other compell- 
ing circumstances exist requiring that the Board grant the 
relief requested. 


1, The Board’s understanding of the manner in which the 
integration of the pilots seniority list of Delta and of 
Chicago and Southern Air Lines, Inc., was accomplished 
was gained from a review of the documents filed in this case. 
A description of the steps followed and a summary of the 
Seniority Board’s report is contained in our previous order. 
Without otherwise characterizing what was done, in our 
review of the information we saw no evidence of deliberate 
attempt to subvert the Board’s order or of bad faith in 
respect of our order. 


Thus, in the North Atlantic Route Transfer Case, 12 
C.A.B. 124, 133, we indicated that we would not consider 
negotiations to be bona fide if any employee group insists 


2 This is to be distinguished from a case where the circumstances are such 
that use is not made of the procedures provided by the Railway Labor Act, 
such as might be the case if some of the affected employees were not organized 
and therefore might not have representatives for arriving at agreement through 
collective bargaining, or if one group of a craft or class of employees refused 
to lend itself to the collective bargaining process; in such a case the Board, 
having reserved its jurisdiction, might be forced to act as may be necessary 
to insure the expedition and equity which is required in the interest of the 
affected employees, the carrier, and the public, 
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on a position that would leave no room for intelligent and 
constructive compromise of differences, such as imsistence 
that the former employees of one company all go to the 
bottom of the integrated seniority list regardless of years of 
service or other indicia of seniority. In the same case at 
14 C.AB. 910, 925, we found it necessary to warn that we 
would not permit the purposes of our order to be defeated 
by any group of employees, who would be in the majority, 
forcing the carrier to enter into an agreement which would 
vitiate the protection accorded by our order. These are 
examples of what we had in mind in using the expressions 
‘bad faith,’ and ‘deliberate attempt: to subvert the 
Board’s order’’ in our previous order in this case. In our 
view, an expression by the representative of one group to 
the effect that his group had got the better of the other 
group in negotiations, without more, does not constitute a 
prima facie showing of this nature. 

2. As a final matter, petitioners contend that the Board’s 
order dismissing the petition is inconsistent with its duty 
under Section 102 of the Act to regulate ‘‘air transportation 
in such a manner as to . . . assure the highest degree of 
safety in... such transportation’’ and in effect that com- 
pelling circumstances of a safety nature are present justify- 
ing the relief requested. It is alleged that because of the 
failure of the parties, Delta and ALPA, to integrate the 
pilots’ seniority lists in the manner petitioners deem 
proper, a situation of industrial strife, bitterness and con- 
stant tension exists among the pilots ‘‘which is conducive 
to hazards of disastrous proportions . . .? In its answer 
Delta terms these contentions spurious and denies that the 
conditions described exist. 
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These contentions are set forth in the most general terms, 
and it does not appear to us from a review of the pleadings 
that any factual basis has been shown for an assertion that 
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there exists an actual or subsisting danger to the safety of 
Delta’s operations. Although undoubtedly there is disap- 
pointment among petitioners of the sort that often occurs 
when it is necessary to reconcile competing and conflicting 
interests, it is inconceivable to us that those concerned would 
permit personal dissatisfaction to develop in such a way 
as to constitute any threat to the safety of air transporta- 
tion. In the absence of an appropriate factual showing, 
which has not been made here, we are unwilling to assume 
that any pilot is so unmindful of the high trust placed in him 
that he would allow a matter of this nature to interfere with 
the performance of his professional duties or to jeopardize 
in the slightest the safety of the passengers and equipment 
entrusted to his care. 

Accorprncty, Ir Is Onperep, That the relief requested in 
the petition for reconsideration be and it is hereby denied. 


By the Civil Aeronautics Board: 


/s/ Mase~x McCazt 
Masset McCasr 
Acting Secretary. 
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STATEMENT OF THE QUESTIONS PRESENTED 
The Stipulated questions are: 
The Issue as conceived by the petitioners: 


1. Whether the Board, upon consideration of a petition 
for revision of an integrated pilot seniority list 
established in 1953 and subsequently incorporated 
into successive collective bargaining agreements be- 
tween Delta Air Lines, Inc. (Delta) and the Air 
Line Pilots Association (ALPA), committed legal 
error or an abuse of discretion in dismissing such 
petition without evidentiary hearing of petitioners’ 
protests that (1) the list had not been established 
in a “‘fair and equitable manner’’, as required by 
Board order; (2) the Delta-CAS Pilots’ System 
Seniority Board had deprived petitioners of a fair 
hearing on their initial objections to the list; (3) 
Delta breached a legal duty to participate in the 
negotiations for the list; and (4) ALPA, in function- 
ing as petitioners’ duly designated bargaining repre- 
sentative, failed to protect their seniority rights— 
all of which resulted in substantial monetary and 
other injuries to petitioners. 


Additional Issues tendered by Intervenor Delta: 


1. Whether petitioners have shown that they suffer 
any legal injury which would entitle them to any 
relief from the Board and/or which would confer 
upon them standing to maintain their present peti- 
tion for review. 


. Whether, assuming arguendo that petitioners were 
otherwise entitled to relief from the Board, their 
claim for such relief was barred by laches. 


INDEX 


Statement of the questions presented 
Table of citations 


Statement of points 
Summary of argument 


I. The CAB, having directed that the two seniority 
lists be integrated in a fair and equitable manner, 
is under a duty to see to it that its direction is 
complied with 


II. If CAB is not under a duty to hear and determine 
petitioners’ case, it should do so in the exercise 
of a sound discretion 


TABLE OF CITATIONS 
Cases: 


Boehm v. United States, 123 F2d 791 

Edwards v. Capital Airlines, 84 U.S. App. D.C. 346, 
176 F2d 755 

Kent v. CAB, 204 F2d 263 

North Atlantic Route Transfer Case, 12 CAB 124.... 

Railway Labor Executives Assn. v. United States, 339 
U.S. 142 

United States v. Lowden, 308 U.S. 225 

Western Airlines v. CAB, 194 F2d 211 


STATUTES: 
Federal Aviation Act of 1958: 


See. 408(b), 72 Stat. 767, 49 USCA 1378(b)... 
Sec. 1006, 72 Stat. 806, 49 USCA 1486 


MISCELLANEOUS: 


Webster’s New World Dictionary, College Edition, 
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IN THE 


United States Court of Appeals 


For Tae District or Conumsia Crecurr 


No. 15,489 


TRUMAN OUTLAND, ET AL., Petitioners 
v. 
Crvm Arronavutics Boarp, Respondent 


Dexra Am Liss, Inc., Intervenor 


Am Live Poors Association, Intervenor 


On Petition for Review of Orders of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The Civil Aeronautics Board had jurisdiction of this pro- 
ceeding under Section 408(b) of the Federal Aviation Act 
of 1958, 72 Stat. 767, 49 USCA 1378(b), which authorizes 
the Board to approve air line mergers upon conditions con- 
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sistent with the public interest. A condition imposed in 
the approval of the merger now before the Court was that 
the seniority lists of the merging airlines be integrated in 
a fair and equitable manner, which condition the appellants 
contend has not been met (R. 121-5). 


This Court has jurisdiction of this appeal under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 806, 49 
USCA 1486. 


STATEMENT OF THE CASE 


There has been no hearing of any kind at any stage of 
this controversy. Consequently the facts outlined here 
have been taken from the pleadings below and from the 
exhibits attached to them. 


On December 24, 1952 the Civil Aeronautics Board 
(CAB) approved a merger of Delta Airlines, Inc. (Delta) 
and Chicago and Southern Airlines, Inc. (C&S) (RB. 78), 


and President Truman approved the merger on December 
30, 1952. CAB provided in its merger order (R. 110) for 
the integration of seniority lists ‘‘in a fair and equitable 
manner, including, where applicable, agreement through 
collective bargaining between the carriers and the repre- 
sentatives of the employees.” The order further pro- 
vided (R. 117) for arbitration between the carrier and 
the employee of any dispute that might arise. Finally, 
CAB reserved (R. 117) jurisdiction to make such amend- 
ments and additions to the labor provisions as circum- 
stances might require. 


There were 294 Delta pilots and 177 C&S pilots (R. 171). 
The pilots of both air lines belonged to the Air Line Pilots 
Association (ALPA), and prior to the merger ALPA’s 
agreements with both lines provided that seniority should 
be based on length of service as a pilot (see R. 195, where 
the C&S provisions are set forth). Delta took no part in 
the preparation of the integrated seniority list (R. 175). 
Instead, each pilot group, pursuant to ALPA procedures, 


elected seniority representatives, and these latter signed 
an agreement (R. 146) on March 27, 1953. Attached to 
that agreement was a proposed integrated seniority list 
(B. 146). The manner in which the list was negotiated is 
not clear. It has, however, been referred to as the Got and 
Get System (R. 152), embodying seven principles (R. 153). 


The agreement provided that pilots hired after June 8, 
1952 should be added to the seniority list in accordance 
with their respective dates of hire (R. 147). There were 
provisions for protests to be submitted in writing, with 
reasons, to a board consisting of the seniority representa- 
tives plus a fifth and neutral member appointed by the 
National Mediation Board (R. 148). Such protests were 
to be filed by May 15, 1953 (R. 148), and the board was to 
convene on May 19, 1953 to ‘‘hear, consider and decide’’ the 
protests. The protests were to be ‘‘heard, considered and 
decided’’ by June 11, 1953, subject to possible extensions of 
time (R. 149). In hearing, considering and deciding, the 


board might require the submission of additional evidence, 
and, finally, its decision was to be binding and conclusive 
(R. 143). 


The agreement was signed by the two seniority repre- 
sentatives for each air line and by the Master Executive 
Council for each line (seven for Delta and six for C&S). 


The seniority list contains 471: names and beside each 
name is its position on the list as of March 27, 1953. In 
Schedule B (R. 130) the petitioners have given certain 
additional information in parallel columns: the position 
of each pilot on the seniority list of his air line prior to the 
merger, the effective dates of employment, and the position 
of each pilot if his seniority were to be determined solely 
on the basis of his date of hire. By reference to Schedule 
B it will be noted that: 


1 Actually there were 501 names on the list, but the last forty were pilots 
hired after June 8, 1952. Those forty arc not affected by this proceeding 
and are not included on Schedule B. 


4 


. Each of the 157 Delta pilots above H.F. Spurlock (No. 
266) has been upgraded by from 1 to 30 places. 


. Each of the 111 C&S pilots above Spurlock has been 
downgraded by from 1 to 45 places. 


Each of the 136 Delta pilots below Spurlock has been 
downgraded by from 1 to 30 places. 


. Each of the 66 C&S pilots below Spurlock (except the 
first three) has been upgraded by from 1 to 34 places. 


. Spurlock is the only man whose seniority position on 
the proposed list accords with his seniority position 
according to his date of hire. 


141 protests were filed with the protest board, 94 by C&S 
pilots and 47 by Delta pilots. The board met from May 19 
through May 26, 1953. William M. Leiserson was ap- 
pointed as neutral member, and he was elected chairman 
(R. 152). At the opening session the board was met with 
a request from three members of the C&S Master 
Executive Council that their signatures be stricken from 
the March 27 agreement, on the ground that obvious errors 
had been made and were left uncorrected. Two days later 
a fourth member of the C&S Master Executive Council at- 
tempted to withdraw his signature, on the grounds that 
misrepresentations were made to the joint MEC’s and 
that the list was not fair and equitable. The C&S repre- 
sentatives argued that a corrected list was necessary be- 
cause one of the seven principles was not properly applied 
or was overlooked. The Delta representatives argued that 
the list represented much give and take, that both sides 
made compromises, and that the list should stand. Mr. 
Leiserson doubted that any MEC members could withdraw, 
and he suggested that each protest be read and considered. 
This was agreed to (R. 152-4). 


Although the March 27 agreement called for protests to 
be ‘‘heard, considered and decided,”’ and although many of 
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the protestants requested permission to appear in person 
and by counsel, Mr. Leiserson expressed the opinion that 
the board need not hear anyone. No other member dis- 
sented or requested a vote, and so no hearing was held. Mr. 
Leiserson’s reasoning was that the time element and the 
requirement that the protests be in writing indicated that 
the board was not required to hold a hearing (RB. 155). 


The board then proceeded to consider the protests. It 
divided them into two groups: (1) those that wanted a 
new list negotiated and (2) those that were ‘‘proper”’ and 
might be upheld or dismissed on their merits. With respect 
to the second group, the board unanimously dismissed some 
but it deadlocked on most (R. 155). At this point the 
Delta representatives ‘‘discovered a serious error’’ in the 
seniority list, an error which would call for changing more 
than half the positions on the list. They now took substan- 
tially the same position as the C&S representatives, 
namely, that extensive revision of the list was called for 
(R. 156). 


Mr. Leiserson then stepped out to permit the seniority 
representatives of the airlines to settle their differences, 
and when the board reconvened the representatives had 
agreed that all the protests should be dismissed, although 
they all maintained that the errors persisted, some of which 
were due to the negotiation and some of which were unin- 
tentional. Admittedly the errors caused some injustice, but 
apparently the representatives felt that making the correc- 
tions would be to risk other (but unspecified) errors (R. 
157). 


All of the protests were thereupon dismissed, but Mr. 
Leiserson went on to express his own reasons (R. 157-9). 


1. The 94 protests which merely claimed the list was 
invalid were not proper protests. 


2. A good many protests were filed simply to protect 
the protestants in case changes were made. 
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3. Other protests gave specific reasons (such as that the 
original hiring dates on the separate airlines should 
have been used) but these reasons had been rejected 
by the seniority representatives in favor of the so- 
called (but unspecified) ‘‘seven principles.”’ 


. Some protests simply said that the protestants did not 
understand the principles on which the lists were 
merged. 


. Only 28% of the pilots on the list protested, and so 
72% must be taken as satisfied. Their rights must not 
be overlooked. 


The decision was dated June 11, 1953 at Geneva, Switzer- 
land. Thereafter Delta and ALPA entered into an agree- 
ment which adopted the seniority list (R. 124). 


On May 28, 1958, petitioners filed a petition with the 
CAB which, with attachments, recited the above facts. The 
petition also alleged that many of the petitioners and other 
pilots sustained and would continue to sustain substantial 
fmancial losses and other irreparable damage and incon- 
venience as a result of the manner in which the seniority 
lists were merged. Petitioners requested the CAB to hold 
a hearing, to vacate the seniority list, and to establish a 
new one based on length of service concepts. This petition 
and a subsequent petition for reconsideration were dis- 
missed by CAB, upon motions by Delta, without hearings. 


STATEMENT OF POINTS 


L. The Civil Aeronautics Board (CAB), having directed 
that the two seniority lists be integrated in a fair and 
equitable manner, is under a duty to see to it that its direc- 
tion is complied with. 


IL. If CAB is not under a duty to hear and determine 
Petitioners’ case, it should do so in the exercise of a sound 
discretion. 
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SUMMARY OF ARGUMENT 
I. CAB had a duty to see that the seniority lists were 
fairly and equitably integrated. 
1. CAB had jurisdiction to integrate the lists, and has 
done so in other cases. 
. CAB directed that the lists be fairly and equitably 
integrated. 
. The lists were not fairly and equitably integrated. 
4. CAB refused to take further steps. 


5. The absence of bad faith does not mean that the 
lists were fairly and equitably integrated, and is no 
reason for CAB’s refusal. 


. CAB’s lack of equipment to integrate the lists is no 
reason for its refusal. 


Il. If CAB was not under a duty to see that the seniority 
lists were fairly and equitably integrated, it still should 
have done so in the exercise of a sound discretion. 

1. Seniority is based on length of service. 


. Length of service was the sole criterion for seniority 
both before and after the integration in this case. 


. Length of service was not used in the integration of 
the lists, but the senior pilots of the dominant air- 
line were without exception upgraded. 


. The Leiserson board’s decision is a nullity because 
the board did not hold a hearing. 


. Everyone agreed that errors were made, and no one 
was willing to correct them. 
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ARGUMENT 


L The Civil Aeronautics Board (CAB), Having Directed That 
the Two Seniority Lists be Integrated in a Fair and Equi- 
table Manner, is Under a Duty to See to It That Its Direc- 
tion is Complied With 

CAB’s original direction was that the Delta and C&S 
seniority lists, which themselves were based on length of 
service, be integrated ‘‘in a fair and equitable manner.”’ 

The lists were integrated without further intervention by 

CAB, and thereafter a number of pilots filed a petition 

with CAB in which they claimed, in effect, that the new 

seniority list was not fairly and equitably established. The 
petition was dismissed on Delta’s motion. 


Petitioners contend that CAB was under a duty to hold 
a hearing on the petition and reach a decision on the merits. 
Clearly it had jurisdiction to do so if it wished (Federal 
Aviation Act of 1958, sec. 408(b), 72 Stat. 767, 49 USCA 
1378(b) ; Kent v. CAB, 204 F. 2d 263, CA-2; Western Atr- 
lines v. CAB, 194 F. 2d 211, CA-9. See also United States 
vy. Lowden, 308 U.S. 225, and Railway Labor Executives’ 
Assn. v. United States, 339 U.S. 142, involving the power of 
the Interstate Commerce Commission under a comparable 
statute), and the CAB itself so stated (R. 233). 


The CAB gave two reasons for dismissing the petition: 
(1) petitioners’ failure to allege bad faith on the part of 
Delta and ALPA and (2) that CAB ‘‘is not equipped for 
any such undertaking’”’ (R. 234-5). Bad faith, however, is 
not the criterion. CAB directed that the integration be fair 
and equitable. It may be unfair and inequitable without a 
showing of bad faith, and if it is, the CAB should correct 
the errors. If the CAB finds that a proposed merger is 
‘“‘eonsistent with the public interest,’’ it is required to 
determine what terms and conditions are ‘just and rea- 
sonable’”’ as a basis for approving the merger. When the 
condition is met the determination of terms is mandatory. 
Surely CAB’s duty does not stop short of seeing to it that 
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its reasonable terms are complied with. Of. Boehm v. 
United States, 123 F. 2d 791, 801, cert. den. 315 U.S. 800, 
828. 


With respect to CAB’s second point, the thing that peti- 
tioners sought in the present matter is exactly what CAB 
did in the Kent case, supra. CAB there integrated the 
seniority lists of two merging airlines, and presumably it 
could do so here. It is interesting to note that in Kent 
the lists were integrated on the basis of length of service, 
which is what the petitioners seek here. Petitioners here 
would apparently have been in a better position had they 
instructed their seniority representatives not to reach an 
agreement. : 


II. If CAB Is Not Under a Duty to Hear and Determine Peti- 
tHloners’ Case, It Should Do So in the Exercise of a Sound 
Discretion 


The CAB has the power to establish a seniority list 
(Kent v. CAB, 204 F. 2d 263, CA-2, 1953). It says itself 


that it will do so upon a showing of bad faith, or deliberate 
attempt to subvert its order, or other compelling circum- 
stances (R. 235). There are compelling circumstances here, 
and CAB abused its discretion in not hearing and consider- 
ing the case. 


Seniority is important everywhere. In labor relations 
it is of great importance. In the present case the Petition 
(R. 124-5) alleges that the loss of it has caused substantial 
financial losses, which petitioners are prepared to prove 
will run as high as $500 per month in individual cases (R. 
204) and will involve other things such as location of resi- 
dence, choice of vacation periods, and choice of flights (R. 
205). 


There is nothing obscure about seniority. To an em- 
ployee it means ‘‘status, priority, or precedence achieved 
by length of service in a given job, as in determining an 
employee’s eligibility for promotion”’ (Webster’s New 
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World Dictionary, College Edition, 1957). Prior to the 
merger in this case that is what it meant to the Delta and 
C&S pilots (R. 195). That is also what it means to the 
pilots hired since June 8, 1952 (R. 130). But for some 
reason, which is not specified anywhere in this record, 
seniority meant something else when the Delta and C&S 
pilots’ lists were integrated in 1953. 


We do not know how the lists were integrated, except 
that dates of hire were not controlling (R. 158). Instead, 
the seniority representatives of the two air lines used the 
Got and Get System (RB. 152), which is nowhere explained. 
We wonder whether ‘‘Got and Get”? cannot be paraphrased 
as ‘Them what has got, gets,’’ because the senior pilots 
of the dominant air line were, without exception, upgraded. 
We are told that ‘‘Got and Get”? embodies seven principles 
(R. 153), but these are not explained except in a negative 
way, i.e., methods based on original hiring dates and cate- 
gories’”’ were rejected as unworkable (R. 158). 


CAB has suggested a three-way standard for integrating 
the seniority list of one company merged into another, the 
three considerations being length of service with the former 
employer, pre-merger job status, and the additional job 
opportunities which will be created (North Atlantic Route 
Transfer Case, 12 CAB 124, 133). This standard is ob- 
secure. Surely the pre-merger job status depends on sen- 
iority status (i.e., length of service in the employee’s cate- 
gory), and so do an employee’s job opportunities in the 
new set-up. Length of service is the real criterion. 


The record here gives no reason why seniority should 
not be based on length of service. Delta (R. 222) cites as 
an illustration a large carrier with a seniority list dating 
from 1926 merging with a smaller carrier whose seniority 
list dates from 1934. Integration based only on length of 
service, it argues, might force the smaller company’s DC-7 
pilots to give up their DC-7 flights, because all of the 
larger company’s pilots would be senior to all of the smaller 
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company’s pilots. The illustration does not fit this case 
for several reasons, not the least of which is its concern 
for the pilots of the small company. 


The results of the integration of the seniority lists is 
clearly shown in Schedule B (R. 130). The first 157 pilots 
(i.e., those with the greatest service) on Delta’s list were 
upgraded, and the first 111 on the C&S list were down- 
graded. The 136 Delta pilots with the least service were 
downgraded, and the 66 C&S pilots with the least service 
were upgraded. Only Spurlock came out even. Why not 
everyone? 


Our study of this case led us again and again to the 
questions, ‘“Why was not length of service the only con- 
trolling factor?’’ and ‘“Why did not everyone come out 
even?’’ Delta’s illustration given above is no answer. 


In one sense, length of service was controlling for the 
integrated list: no one on the integrated list is now junior 


to anyone on his own air line’s pre-merger seniority list. 
Length of service was thought to be important up to that 
point. It was only when the two lists were put together 
that length of service was departed from. 


Many people found something wrong with the inte- 
grated list. 141 pilots filed protests. Three of the six 
members of the C&S Master Executive Council attempted 
to withdraw their names because of ‘‘obvious errors.’? One 
attempted to withdraw because of misrepresentations. 
The two C&S members of the Leiserson board felt that an 
error had been made which needed correction. The two 
Delta members were opposed until they too ‘‘discovered’’ 
a serious error, which is an obvious use of an old bargain- 
ing trick. Thereafter the only difference between the repre- 
sentatives was that they wished to make different changes 
in the list, until finally they settled their differences by dis- 
missing all the protests. Something was said to the effect 
that any corrections would cause other errors, but we are 
left to speculate about what the errors would be. 
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The Leiserson board did not hold a hearing. Its man- 
date, the March 27 agreement, used the word ‘‘hear’’ or 
‘heard’? four times (RB. 149). It told the board to ‘thear, 
consider and decide’, not simply ‘‘consider and decide’’ 
or even ‘“‘read, consider and decide.”’ Yet the board heard 
no one. Instead, it decided from the facts that the pro- 
tests were to be in writing, that the board must ‘‘hear, 
consider and decide” in the period from May 19 to June 
11, subject to extensions, and that speed was important, 
that hearings were not necessary. At least the chairman 
so decided and no one dissented, although no vote was taken 
(BR. 155). 


One wonders why the rush. The board met for eight days 
from May 19 through May 26, 1953, some portion of which 
time was devoted to bargaining between the seniority repre- 
sentatives (R. 157). Then it adjourned for 15 days, during 
which time its opinion was written. No request for an 
extension was made, and the opinion was dated in Switzer- 
land on June 11, 1953. Could the trip have been a reason 
for the haste? If there had been only one or two protests 
the board would probably have heard the protestants and 
made any changes which were indicated. Here, the board 
was apparently discouraged by the magnitude of the job, 
i.e, by the very thing that should have persuaded it there 
was something wrong with the integrated list. 


In emphasizing the time element the Leiserson board de- 
emphasized CAB’s injunction that the lists be integrated 
“in a fair and equitable manner.’’ Instead of a meshing 
of the lists based on length of service there was ‘‘much give 
and take’? (R. 153), with the senior group of the dominant 
line becoming the principal takers. The list was unfair to 
the senior C&S pilots and to the junior Delta pilots, and 
CAB’s primary mandate was not fulfilled. 


The list approved by the Leiserson board was to be 
“final, conclusive and binding” (R. 149). This is arbitra- 
tion language, but arbitration connotes ‘‘an absolute right 
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to be heard’’, unless a statute or the agreement provides 
otherwise (3 Am. J; ur., p. 929). The agreement here not 
only did not dispense with a hearing but affirmatively called 
for one. Absent a hearing, the decision of the Leiserson 
Board was nugatory. 


Finally, the reasoning of the Leiserson Board is specious. 
The decision of the four air line representatives (one did 
not sign, R. 159) appears to be based on bargaining among 
themselves after they had agreed that errors were made. 
And Mr. Leiserson appears to base his decision largely on 
the wording of the protests, although he must have known 
that the protestants were strangers to legal pleading. 


The case of Edwards v. Capital Airlines, 84 U.S. App. 
D.C. 346, 176 F. 24 759, cert. den. 70 S. Ct. 186, is interest- 
ing in this connection. There, two pilots sought to estab- 
lish seniority rights. They were opposed by ALPA, and 
the matter went before an adjustment board half of whose 
members were members of ALPA. The board was estab- 
lished pursuant to a collective bargaining agreement be- 
tween ALPA and the defendant airline, and its decisions 
were ‘‘final and binding.”? The board decided against the 
pilots, and the District Court dismissed their complaint. 
This Court reversed, on the ground that the conflict of 
interest between the ALPA members of the board and the 
pilots gave the pilots the right to have a court examine the 
award and the procedure. The pilots were given seniority 
status consistent with their length of service. 


The same reasoning applies here. The absence of a hear- 
ing before the Leiserson board invalidated that proceeding, 
and the petitioners were entitled to have the CAB examine 
the award and the procedure. 


oyees and their union; the agree- 
mtains obvious errors; the Leiser- 


14 


son board refused a hearing and left the errors unchanged ; 
Delta bargained the new list, with the errors, into an agree- 
ment with ALPA; and CAB has refused to intervene. The 
protestants have suffered damage, have protested, and have 
not been heard by anyone. A hearing on the merits is 
called for, and this case should be returned to the CAB with 
instructions that a full hearing be held. 


Respectfully submitted, 


Meret ARMOUR 

Pamir F. Herrick 

Joun B. Kxerrie 
Attorneys for Petitioners 
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COUNTERSTATEMENT OF THE CASE 
and 
| 


copilots) employed by Delta Air Lines, Inc. (Delta). They seek review 
. | 
of (1) Board Order E-1:h03 (Tr. 231-237), adopted August 31, 1959, 

| 


which dismissed without hearing their "Petition for Revision of jand 


Petitioners are a group of some 231 pilots (first officers 


Protest Against Integrated Seniority List of Delta-C&S Airlines, Inc." 


(tr. 121-161); and (2) Board Order E-160h (Tr. 266-268), adopted 
November 2, 1959, which denied their petition for reconsideration of 


the principal order. 


integrating pre-merger seniority lists utilized, respectively, 


| 
| 
| 
The Board by its order refused to disturb a pilot seniority list 

| 

by 
| 
| 
| 
| 
| 
| 
| 
| 
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Delta and by Chicago & Southern Air Lines, Inc. (C&S). Upon the 
companies! merger in 1953, the Board had directed the integration 
of the lists "in a fair and equitable manner" through collective 
bargaining. The integrated seniority list was subsequently estab- 
lished by agreement between representatives of the two pilot groups 
under the auspices of the Air Line Pilots Association (ALPA), then 
and now the duly awientent bargaining representative of the pilots; 


was incorporated by ALPA into the 1953 collective bargaining agree- 


ment with Delta (the dominant and surviving carrier); and has been 
L 


continued in similar agreements to the present time. ‘The petition- 
ers request that the Board be required to hold hearings on their claim 
of inequity in the seniority list, and to establish, or require to be 
established, a new list based solely on "length of service concepts," 
ies, that each pilot be given seniority in the merged system accord- 
ing to his date of employment by either Delta or C&S. 

The Board, in approving the Delta-C&S merger in 1952 (Delta- 
Chicago & Southern Merger Case, 16 C.A.B. 647), imposed various labor 

1/ There were 29) Delta pilots and 177 C&S pilots in the sen- 
iority lists which were merged (tr. 171), or a total of 471, of 
which 35 were still active as of July 1, 1958 (fr. 202). Accord- 
ing to its public reports filed with the Board, Delta as of Decem- 
ber 15, 1959 had 719 pilots and copilots in its employ. The present 


petitioners have seniority over all of the pilots employed since 
the merger agreement. 


2/ | 
protective conditions. The one here involved provided in perti- 


nent part (16 C.A.B. at 622, Tr. 110): 


Section 3. Insofar as the merger affects the seniori 
rights of the carriers' employees, provisions shall be ma 
for the integration of seniority lists in a fair and equi- 
table manner, including, where. applicable, 3/ agreement | 
through collective bargaining between the carriers and the 
representatives of the employees affected. In the event 
of failure to agree, the dispute may be submitted by either 
party to adjustment in accordance with Section 13. 


Section 13, in turn, settled the procedure by which the parties,) upon 
their failure to agree, might invoke arbitration (16 C.A.B. at 1667 

(tr. 117)). The Board also reserved jurisdiction “to make such amend- 
ments, modifications and additions to the protective labor conditions 


. « e as circumstances may require." (16 C.A.B. at 668 (Tr. 117)). 


2/ While the statute did not contain express provisions for such 
conditions, the Board's authority to impose them has been recognized 
and upheld by the courts. Kent v. CAB, 20h F. 2d 263 (2d Cir.), 
cert. denied, 36 U.S. 826 (1953); Western Air Lines, Inc. v. CAB, 
Toh F. 20 oll (9th Cir. 1952); cf. United States v. Lowden, 306 |U.S. 


225, 239 (1939); ICC v. Railway Labor Ass'n, 315 U.S. 373, 379 (1942). 


The Board's merger order was issued under the Civil Aeronautics 
Act of 1938, which was supplanted on December 31, 1958 by the Federal 
Aviation Act of 1958, 72 Stat. 737, 49 U.S.C. 1301 et seg. (1958). 
The substantive provisions here involved are virtually the same/in 
both acts; prior orders were in terms saved by the new statute (Sec- 
tion 1501(a), 72 Stat. 809); and the change is deemed of no signifi- 
cance to the problems here presented. 


3/ The significance of the words "where applicable" lay in| the 
fact that about half of C&S's non-pilot employees and all of Delta's 
non-pilot employees were unorganized at the time of the merger, | so 
that integration of seniority lists affecting these employees had 
to be achieved through methods other than collective bargaining» 
See 16 C.A.B. at 655, 704. However, since both pilot groups were 
at all relevant times organized by ALPA, the words "where applicable" 
have no importance here, nor is any importance ascribed to them| by 
petitioners. 


“he 
After entry of this order, the Delta and C&S pilot groups, 

under ALPA auspices, each selected two representatives for the pur~ 
pose of negotiating an integrated seniority list. These representa- 
tives agreed to the list here involved (Tr. 19-152), which also was 
approved by the ALPA Master Executive Councils of both pilot groups 
(tr. 152). The list was served on all interested persons, and pro- 
cedures were established for the disposition of individual protests 
by a Board composed of the four seniority representatives and a 
fifth neutral member designated by the National Mediation Board 

(tr. 149, 150). The list, subject to such changes as might be made 
after protest procedures, was declared to be binding on the pilots 
and ALPA (Tr. 151), with ALPA having the duty to then negotiate 
said integrated list into a single employment agreement with the 


surviving merged carrier" (Tr. 151). 


There were 1;1 individual protests (Tr. ao) > and the protestants 


comprised about 27% of the pilots on the list. There were some 95 
objections to the basic manner in which the list was compiled, and 7 
complaints of improper listing within the framework of the agreement 
(tr. 157). While the record does not reveal the various considera- 


tions which governed the integration of the lists, there were "seven 


L/ In contrast to the then number of protestants, there are 231 
pilots listed as petitioners in this review proceeding (Pet. for Re- 
view, Appendix "A"). In the proceeding below, petitioners first 
claimed to be 233 in mumber (Tr. 201), then augmented their list to 
251 (fr. 202). Of these 232 were said to be still actively employed 
and "affected" by the seniority list (Tr. 202). Some of these per- 
sons, while benefiting from the listing, nonetheless were said to 
join in the protest as a matter of principle (Tr. 126). 


S= 
principles . . . which may be summarized as a formula by which | 
each pilot would be protected in what he had attained on his respec- 
tive airline, and as far as possible would share fairly and equally 


in opportunities for future advancement on the merged" airline 


(tr. 160). ‘These principles had been fully explained to the member- 
| 


ship (Tr. 160). 

At the meeting of the Seniority Board, advice was received 
that three of the six signatory members of the C&S Master Executive 
Council desired to withdraw their approval of the agreement, and a 
fourth member subsequently so indicated (Tr. 152, 155). Their | 
positions were (Tr. 155): 


" ,. . . that wrong estimates had been made of what the 
pilots had attained on the separate carriers, as well as| 
of future opportunities on the merged airline... . [T]hey 
either misunderstood or were misinformed by the Delta 
Seniority Representatives when they negotiated the new 
list, and though admitting that they thought the list fair 
and just when they agreed to it, later developments led | 
them to change their minds." | 

| 


The initial contrary position of the Delta representatives on the 
Seniority Board was (Tr. 1550156): | 


" . .. that the Agreement... was the result of many 
months of negotiations, that there was much give and take 
in constructing the merged list; and many adjustments or 
compromises had to be made in order to reach agreement 
on the list... . (T]he alleged mistakes, oversights, or 
failure to apply [the principles] properly were really the 
necessary adjustments and compromises that both parties | 
made in order to reach agreement on the merged list with 
as equal fairness and justice as possible to all the pilots 
concerned." 


Subsequently, the Delta representatives too decided that there 
| 


had been errors in the list, and that substantial revisions should 
| 


—b— 
be made. The Seniority Board recessed to give the pilot representa- 
tives an opportunity to reconcile their differences. After several 
meetings between them, the Board was again reconvened, and the four 
pilot representatives were unanimous in their view that all protests 
should be dismissed (Tr. 159). They all agreed that “there was no 
error in the principles on the basis of which the merging was done," 
but that there were errors in the application of the principles to 
specific individuals, “some due to the negotiations and some uninten- 
tional" (Tr. 159). ‘The conclusion was that "the list as it stands 
. e e caused some injustices, but .. . that any attempt to make the 
changes requested by the protests would in all likelihood create more 
and greater injustices" (Tr. 159). The National Mediation Board rep- 
resentative (the fifth member) agreed that the protests should be 
dismissed, but on different grounds. He rejected most of the protests 
as being outside the scope of the initial agreement and so not properly 
before the tribunal (Tr. 160), and the others for the most part as 
being without merit (Tr. 160). He was also influenced by the fact 
that the great majority of the pilots appeared to be satisfied (Tr. 
160, 161). There were no oral hearings on the protests, since the 


agreement was construed not to require them (fr. 157). In addition, 


most. of the protests were based on "general considerations" relating 
to the manner of integration "rather than on specific data applicable 
to the individual's own particular position"(Tr. 161). 

Thereafter, ALPA and Delta, without resorting to arbitration, 


negotiated and entered into a collective bargaining agreement, 


-T- 
effective August 1, 1953, which incorporated the merged list; -and 
such list has continued in force in subsequent agreements. Delta has 
represented to the Board, and petitioners have not denied, that be- 
tween August 1, 1953 and the commencement of the proceeding below on 
May 28, 1958, it had received no pilot grievance relating to the | 
seniority list, and no pilot has ever charged it with arbitrary or 
discriminatory administration of the list, either before the National 
Mediation Board, the Civil Aeronautics Board, or any court (tr. 165, 


215, 262). Moreover, the Board's labor protective conditions had 


| 
provided for "displacement allowances" to compensate employees for 


losses due to the merger (Tr. 110-111); and Delta has stated (and 
it has not been denied) that it received no claim for any such aljow- 
ance (Tr. 168). 
On May 28, 1958, petitioners filed their petition with the Board 
(Tr. 121-161), requesting that the Board vacate the integrated list 
and arrange a new one based solely on "length of service." The peti- 
tion alleged that the list, embodying concepts other than "length of 
service," was contrary to the Board's order that integration be | 
accomplished "in a fair and equitable manner" (Tr. 125). Complaint 
also was made of procedural infirmities in the Seniority Board's 
action in that it had denied the requests of 51 pilots to eee in 
person and by counsel in support of their protests (Tr. 12h). Delta 
responded with a motion to dismiss (Tr. 162-187), petitioners’ answered 
(Tr. 188=212), and Delta replied (Tr. 213-229). 
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The Board, treating the petition as if on demurrer, determined 
to dismiss it (Tr. 231-237). The Board stated that its policy, in 
this and other cases, had been to charge the surviving company with 
the duty of making provision for a fair and equitable integration 
of seniority lists, utilizing where applicable the collective bar- 
gaining procedures contemplated by the Railway Labor Act, and that 
it expected the labor organizations to perform their statutory func- 
tions in representing the employees and attempting to establish 
integrated lists by voluntary agreement (Tr. 23h, 235). “Where this 
has been done," said the Board, "it would be with the greatest re- 
luctance that the Board would inject itself into the area of contrac- 
tual relationships between the carriers and the employee groups, and 
only on a showing of bad faith, or deliberate attempt to subvert the 
Board's order, or other compelling circumstances*(Tr. 235). This 
policy was explained not only in terms of the Board's desire to avoid 
‘injecting itself into the field of labor-management relations governed 
by other statutes, but also in terms of the Board's lack of expertise 
in such matters, the burden of complaints which would be received, 
and the impossibility of integrating lists in a manner satisfactory 
to all employees (Tr. 235-2%). Finding no allegation of bad faith, 


or other compelling sirometances warranting action by it, the Board 


declined to intervene. 


5/ The Board also dealt with Delta's contention, raised in its 
motion to dismiss (Tr. 181), that petitioners' remedy, if any, against 
the discrimination allegedly practised upon them by Delta and ALPA lay 
not with the Board but in the courts, and with petitioners’ response 

(footnote continued) 


<9= 

In their petition for reconsideration (Tr. 238-25), the 
petitioners stated that a showing of. bad faith could be made (if) 
that was required), and an allegation was made (Tr. 22) designed 
to show that the Delta pilots had'taken advantage of their C&S | 
counterparts. The Board responded that its definition of “bad 
faith" and attempts to "subvert" its protective order covered sit- 
uations in which a dominant group insisted on a position which left 
no room for intelligent and constructive compromise of differences 
(fr. 267). It found no showing in the papers before it either of 
a deliberate attempt to subvert the purpose of its order to afford 
protection to the minority labor group, or of bad faith, and stated 
that "an expression by the representative of one group to the effect 
that his group had got the better of the other group in negotia- 
tions . . . does not constitute a prima facie showing of this nature" 
(Tr. 267). 


that the Board had "primary jurisdiction" which was required to|be 
sare before resort to the courts (Tr. 207). The Board stated 
Tr. 237): ; 


"To the extent that petitioners may have been obligated 
to pursue their administrative remedies before this Board 
before resorting to any court action they may have in 
mind, it would appear that any such obligation was ful- 
filled by the filing of the present petition." 
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STATUTES INVOLVED 
Pertinent provisions of the Federal Aviation Act and the Rail- 
way Labor Act are either set forth in the Appendix, infra, pp. 27 
to 29, or quoted or cited in their appropriate place in the text of 
this brief. 
SUMMARY OF ARGUMENT 
I 
Assuming the petition for review herein to be timely, but see 
Consolidated Flower Ship. v. CAB, 205 F. 2d hh9 (9th Cir. 1953), 
there is no showing that, in light of all the facts and circumstances 


disclosed by the pleadings below, the Board abused its discretion in 


dismissing petitioners' protest without hearing. Petitioners' claim 
to the contrary rests upon an erroneous view of the Board's labor 
protective conditions. Properly interpreted, these conditions 
clearly left petitioners' seniority status in the hands of their 

ow statutory representative, ALDPA, for good faith collective bar- 
gaining with Delta as contemplated by the Railway Labor Act. Both 
ATPA and Delta fulfilled the duty to bargain and reached agreement 
on an integrated seniority list. In this situation, Board interfer- 
ence with the list, long after the rights of Delta and the remainder 
of its pilot ‘group had been settled, would have been warranted only 
upon a prima facie showing of bad faith or injustice in the establish- 
ment of the list, coupled with a compelling need to intervene in 
order to vindicate the public interest in a system of air transporta- 
tion free from industrial strife. These factors were here lacking. 
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II 
According to judicial decisions enunciating standards for 
determining bad faith or injustice in the context of bargaining for 
seniority rights, the requisite showing of unfairness in the list 
in question was not made. There is no requirement that seniority 
status turn solely on "length of service," nor is the bargaining 
representative precluded from making rational differentiations in 
status based upon numerous relevant factors. To the extent that the 
present list discloses differences in treatment, they have not been 
shown to constitute hostile or invidious discrimination against 
petitioners. The fact that petitioners are dissatisfied with the 
list is of no moment; it is impossible to satisfy all persons in 
cases of this sort. Similarly, the allegation to the effect that a 
negotiator for the list thought one group had got the better of 
another group did not negate good faith. The alleged procedural 
infirmities in the Seniority Board's treatment of pilot protests 


did not vitiate the integrated list, first because petitioners had 


no rights such as they claim, and secondly because in any event the 
list itself satisfied the applicable tests of fairness and equity. 

Finally, petitioners' unexcused delay in seeking Board relief, 
taken in combination with the failure to show inequity, further 
justified the Board's refusal to interfere with the existing and 
settled rights of the other parties to this controversy; indeed, 
Board intervention here, rather than avoiding industrial strife, 
might well have engendered it. 
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ARGUMENT 

Noted in the margin is a preliminary Bp point 
regarding the timeliness of the petition for review. 

On the merits, petitioners contend that the Board, having 
reserved jurisdiction regarding the labor. protective conditions, 
was either under a mandatory duty to review and revise the seniority 
list in order to gain compliance with its directive that integration 
be accomplished "in a fair and equitable manner"; or else was re- 


quired to take such action as a matter of sound discretion upon 


6/ The Board's order was entered on August 31, 1959 (Tr. 231), 
and a timely petition for reconsideration was denied on November 2, 
1959 (Tr. 266). The petition for review was filed on December 28, 
1959, within sixty days after denial of the petition for reconsider- 
ation but more than sixty days after entry of the order complained 
against. Consolidated Flower Ship. v. CAB, 205 F. 2d hh9 (9th Cir. 
1953), held that a timely petition for reconsideration does not 
toll the sixty-day statutory period (Section 1006(a), infra, p. 28), 
within which to seek review. 

We think Consolidated Flower was erroneously decided and have 
heretofore urged this Court not to follow it. See, eg, Brief for 
Respondent, pp. 22-23, 33-39, United Air Lines, Inc. v. CAB, 77 U.S. 
hoe D.C. 2, 228 F. 2d 13 (1955) (No. 12,0h3); Brief for Respondent, 
pp. 7-1h, North Central Airlines, Inc. v. CAB, 105 U.S. App. D.C. 
207, 265 ¥- 2a S61 (No. 1,261), cert a S81 (No. 1,261), cert: denied, 360 U.S. 903 (1959). 
In United, however, this Court passed the question of the timeliness 
of the petition, see 228 F, 2d at 16, n. 2, and went on to decide 
the case on/other jurisdictional grounds; and in North Central, and 
other cases, e.g-, State Airlines Inc. ve CAB, 8] U.S. App. D.C. 
37h, 17h F. 2d 510 (I9h9), rev’ revid, 530° U.S. 572 (1950), this Court 
reached the merits without discussion of the jurisdictional issue. 
It is respectfully urged that the Court make a definitive pronounce- 
ment on this point, to obviate the present practice whereby the 
Court, the Board, and litigants are burdened with "protective" 
petitions filed within sixty days after entry of the order com- 
plained against but at a time when petitions for reconsideration 
are pending before the Board, and with subsequent postponements and 
other problems relating to the Board's action on such petitions. 


-13- 
petitioners’ complaint of an unfair result. Whether petitioners'| 


protest to the Board be viewed as pursuant to the reservation of | 


jurisdiction in the merger proceeding, or as & complaint pursuant 
| 


to Section 1002(a) (infra, p. 28), in either event we believe the 
question for decision to be whether the Board abused its discretion 
in not entertaining wee We show below that petitioners misconceive 
the requirements of the Board's protective order, and that there |was 
no abuse of discretion in dismissal of the protest without eviden- 
tiary hearings. 


Petitioners' primary claim is that, having entered its order, 
the Board was under a duty to see that it was obeyed. But the order 
was complied with, and petitioners’ contrary contentions Snore 
the requirements imposed. 


28) in terms permits the Board 
See Air Transport Assocrpies, 
der dated November 23, 3 
Board order dismissing a 
and investigation of |a 


D.C. 297, 1 ° ? 

discretionary authority to dismiss 

a certificate amendment. We think 

statutory provision here applicable (see also Sect: 

Pe 27)+ But we note also that the entry of protective labor 
tions in the first instance is itself discretionary with the Board 
(Section )08(b), infra, p. 27, and cases cited a, ne 2)3 thus 
a fortiori, the Board under its reservation of jurisdiction had the 
same measure of discretion in dealing with the protest below as) it 
had under Section 1002(a). 


ihe 

The labor protective order specified (Tr. 110) ‘that "provi- 
sions shall be made for the integration of seniority lists in a. - 
fair and equiteble manner® by “agreement through collective bar- 
gaining between the carriers and the representatives of the 
employees affected." In the order now under review (Tr. 231-237), 
the Board reviewed and explained its standing policy of committing 
the settlement of seniority questions to the statutory representa- 
tives of the employees and the collective bargaining process (with 
arbitration if necessary). The Board pointed out that the terms 
of the order relating to seniority did not differ in substance from 
those employed in other cases (Tr. 25)" and that its consistent 
position had ‘been that seniority matters should be left to voluntary 
agreement. ‘he Board made plain that the “fair and equitable" pro- 


vision in the protective orders meant that the negotiations for and 


settlement of the merged lists were to be in goqd faith,’ and that 
the provision did not mean that the Board, in the absence of extra- 
ordinary circumstances, would intervene to disrupt the voluntary 
arrangements of the parties or those reached thropgh arbitration 
(tr. 236, 267). 


8/ As previously pointed out, > BR. 3, the provision that 
collective bargaining procedures a "yhere applicable® had 
no significance here since both pilot groups were represented by 
APA, 

9/ The Board's reasonable interpretation of its own order is, 
of course, entitled to great weight. C ian ve CAB, 229 F. 2d 
81 (2d Cir. 1955); Danielson v. CAB, SOR Ba 266 (2d Cir. 1953). 
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In sun, eee 4s uniformly recognized to be primarily : 

a matter of contracts the Railway Labor Act requires collective , 
bargaining in this area (Section 2, First, infra, p. 29) through 
the duly designated representative of the employees' om choosing 
(AIPA here) (Section 2, Fourth, infra, p- 29)3 and the Board has' 
been and is of the view that it ordinarily should not intervene in 
this field. What is considered to be “fair and equitable" under 
judicial decisions involving seniority problems shquld equally be 
the teat by which the Board's requirements are judged, since these 


requirements embody collective bargaining concepts; and we show 
in ‘point II, infra, .pp. 18-25, that the settlement of the list here 


was in full accord with those decisions. : 
As petitioners correctly. point out, the Board on one occasion 
has integrated a seniority list. North Atlantic Route transfer 
Case, 1h C.A.B. 910 (1951), aff'd, Kent v. CAB, 20h F. 2d 263 
(24 Cir.), cert. denied, 3h6 U.S. 826 (1953). In that case there 


was an utter failure to reach agreement and a refusal to mimit to 


we oR 9 _Traticbile Co. v. Whirls, 331 U.S. 0, 53, n. 21 

(19% Cow, 271 F. 20 122, 12h (6th Cir. 159)5 

McMullans v. Ss 0. &G. > 229 F. 2a 50, 53 (10th Cir.), cert. 
1 >and cases there cited. As pointed oat out 

Tn O'Donnell v. pen American World Airmays, Inc-, 200 F- 24 929, 

oe 2a Cir. merging the a 

Deen and American Overseas Airlines employees; | 

"the eeecotes of seniority rights is not one adapted for judicial 

adjudication® but rather ordinarily "is properly one for negotia- 

tion or arbitration between the parties." 

L/ Seniority is within the ambit of "rules, 

ditions" referred to in Section 2, First, as being 

issues. See, 6-£-, McMullans v. Kansas 0. & G. By., supra, 

F. 2d at 53, ne 2S 


12/ ao 
arbitration. Hence, faced with irresponsible conduct jeopardizing 
sound conditions in air transportation, the Board integrated senior- 
ity lists itself on a “date of hire” basis (with certain adjustments, 
see 1; C.A.B. at 928-930). But in so doing, the Board explicitly - 
stated that its action was not to be construed as a departure from 
its policy that "the integration of seniority of employees of merging 
operations should, if possible, be left to voluntary agreement or 
arbitration .|. . . We are here dealing with a particular situation 
in which the public interest and the achievement of the policy objec- 


tives of the Civil Aeronautics Act require our intervention." lk 


C.A.B. at 91h. Here, no such conditions prevail, and the Board was 


requested to revise the list reached through voluntary agreement 
merely because some pilots were dissatisfied with their relative 
ranking. 

While not challenging the Board's authority to provide initially 
for’ settlement of seniority through voluntary agreement, or through 
ieee petitioners nonetheless insist that the Board should 
be required to review the result and that policy considerations and 
factors of administrative convenience such as were relied on by the 
Board are insufficient to justify its refusal to provide review. 


We agree that such factors would not justify avoidance of a duty 


12/ As the Board's opinion in the North Atlantic Route Case dis- 
closes, the Board integrated the lists poss 
alternatives, including the offering of assistance of Board per- 
a in mediating the matter, had been unavailing (1; C.A.B. at 
17 Cf. Danielson v. CAB, supra, 20; F. 2d at 268. 
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plainly placed on the Board by statute. But the instant. prob 
lem involves the Board's discretion to impose conditions designed 
to prevent undue subjugation of the rights of smaller employee - 
groups assimilated into the dominant carrier. Certainly in these 
circamstances, the Board has a large measure of discretion both in 
devising ‘appropriate conditions and in determining what. its farther 
action should be in any given case. The Board, in both instances, 
may also take into account, so far as they are consistent with ite 
duties under the Federal Aviation Act, the purposes and policies 
of other regulatory statutes such as the Railway Labor Act; and 
is entitled, we believe, to comnit solution of the problem to the 
method provided by that seesaoee | 
Further, the Board is entitled to rely on factors of policy. 

and administrative convenience in determining whether to entertain 

a complaint af violation. Section 1002(a) (infra, p. 28) im terms 
permits the dismissal of complaints without hearing when the complaint 
"does not state facts which warrant an investigation or action.* 


ay Cf. American Overseas Airlines, Inc. v. CAB, 103 U.S. App. 

D.C. Wl, 25k Fe 

See, e. *) Southern $.8. Co. ve NIRB, 316 U.S. 31, 7 Gaye) 3 
eld Jo Co. Ve FC, HS U.S. App. >. D.C. 102, 107, 180 F. Fe. 
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Section ho2(x) (k) of the Board's Act, 72 Stat. 75h, li? wsie:. ae 
awe), expressly requires air carriers such as Delta to comply 
the Railway Labor Act. Thus, the Board cannot very well fashion 
se rae protective orders in disregard of the air carrier's’ duties 
and re lities under the latter Act. 

16 = the Board pointed out in the North Atlantic Route Transfer 
Case, supra, 1h C.A.B. at 916-918, tte Interstate Commerce Commission 
for tie most a part has not found it necessary to include seniority 
provisions in its labor protective orders since the: matter is AEE 
untarily handled by the various railroad brotherhoods. 
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Under that section, the Board's function is not to provide a "private 
administrative remedy" for the vindication of private rights, but 
rather to vindicate the public interest. American Airlines, Inc. Vv. 
North American Airlines, Inc., 351 U.S. 79, 83 (1956); FCC v. Potts- 
ville Broadcasting Co-, 309 U.S. 13h, 138 (190). Indeed, its power 
to impose. labor protective conditions and to integrate senicrity lists 
when necessary rests upon public interest considerations not of 
"general employee welfare," but rather "to obtain the degree of sta- 
bility in air transportation that freedom from industrial strife 


will provide." Kent v. CAB, supra, 20h F. 2d at 265. That purpose 


may well embrace action to preclude individual injustices as well as 
injustices to entire categories of employees. But the difficulty 
with petitioners’ case is that there has been no showing of such in- 
justice and consequent industrial strife as to warrant Board inter- 
vention in the public interest. 


II, There is no of extrao cir- 
cumstances ard intervention or 
© use oO scretion on ard's 

dismis the c % 

The claims of inequity in the manner of integrating the senior~ 
ity lists, and of a consequent necessity for Board action, rest 
chiefly on the contention that “length of service" with each of the 
pre-merger carriers was the only valid and just criterion for deter- 
mining seniority. That position simply does not accord with existing 
law. A bargaining representative is not compelled "to limit seniority 
clauses solely to the relative lengths of employment of the respective 
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employees." Ford Motor Go. v. Huffnan, 35 U.S» 330y 3h2-(153)5 
Aeronautical Lodge v. Campbell, 337 U.S. 521, 526; -528-529 (199) 
MIB vy. Wheland Co., 271 F. 24 122, 125 (6th Cir. 1959). Rather, 
differences may be "based upon such matters as the unit within which 


seniority is to be computed, the privileges to which it shall relate, 
the nature of the work, the tine at which it is done, the fitness, 


ability or age of the employees, their family responsibilities, — 


injuries received in course of ‘service, and time or labor devoted 


to related public service, whether civil or military, voluntary or 


4nvoluntary." Ford Motor Co. v. Huffman, supra, 345 U.S. at 3393 
and see Steele v. Louisville & N.R.R., 323 U.S. 192, 202 (19h). 


Some preference may validly be given to one group over another in 
merger situations. NIRB v. Wheland Co., supra. In the context of 
air carrier mergers, the Board itself has said that negotiations for 
integrated seniority lists must take into account, in addition to 


| 
"length of service* with the former employer, the status achieved 
with such former employer and the additional job opportunities wrich 


the merged operations will create. Worth Atlantic Route Transfer 
Z | 


Case, supra, 12 C.A.B. at 133. | 


: 
11/While in this case the Board later integrated the seniority 
lists itself principally on a “length of service" basis, it explic- 
itly stated that its action "was not intended as an indorsement of 
the principle of seniority as a method of determining job assign- 
ments in the air transport industry or of any particular method of 
determining seniority." Id. 1 CAB. at 915. | 
In this connection we note that the petitioners also recognize 
that "length of service” is not the sole standard to be applied | 
invariably in every case, since they concede the validity of Delta's 
(footnote continued) 
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Here, the guiding principle to which all the Seniority Board 
members agreed was "a formula by which each pilot wuld be pro- 
tected in what he had attained on his respective air line, and as 
far as possible would share fairly and equally in opportanities 
for future advancement® (Tr. 160). Thus, “length of service" was 
considered along with other factors, as the Board has heretofore 
insisted should be done. As petitioners concede (Pet. Br. p. 11), 
"no one on the integrated list is now junior to anyone on his owm 
airline's pre-merger seniority list"; that is, all former Delta 
pilots retained the same seniority rights as among themselves which 
they previously had, and all former C&S pilots were likewise 
treated. Only in the dovetailing of the lists was there compromise 
on the strict seniority principle. And since compromise--"give 
and take"--is the essence of collective bargaining, we fail to see 
how the list was vitiated by such compromise unless some unlawful 
discrimination was thereby perpetrated. Short of some unlawful dis- 


crimination, ‘the parties were not barred "from making [a contract] 


which may have unfavorable effects on some of the members of the 


example involving the merger of two airlines of different age, 
where the "length of service" method would unfairly yield a wind- 
fall of jobs 'to the seniority claims of the pilots of the older 
airline (Pet. Br. pp. 10-11). While "the illustration" may "not 
fit this case" (Pet. Br. p. 11), the illustration does demolish the 
notion that "length of service" must be determinative in every 
situation. 

fo the extent that Webster's defines seniority in terms of 
"length of service" only (Fet. Br. pp. 9-10), it has been overruled 
by the Supreme Court in such cases as Ford Motor Co. v. Hoffman, 


Suprae 
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craft represented," Steele v. Louisville & N.R.R., supra, 323 U4S. 
at 202, and, where the spirit of legitimate compromise prevails, 


the complete satisfaction of all who are represented is hardly to 


be expected, Ford Motor Co. v. Huffman, supra, 3h5 U.S. at 338;/ and 


see NIRB v, Wheland Co., supra, 271 F. 2d at 125; a v. Pennsyl- 
vania R.R., 173 F. Supp. 65, h71 (M.D. Pa. 1959). 
But petitioners say that the integrated list is. discriminatory 
because it evidences bias in favor of senior Delta pilots and junior 
C&S pilots and against junior Delta pilots and senior C&S pilots 
(Pet. Br. p. 4)» However, both pilot groups had equal representa- 
tion in the formation of the seniority list and on the Seniority 
Board, and it is apparent from the actions of those representatives 
that they were concerned primarily with the interests of the group 
which they represented (Tr. 155-156). Thus the differentiation in 
treatment shown was clearly not a hostile, invidious or irrelevant 
discrimination directed against petitioners. Since it is conceded 
that some Delta pilots and some C&S pilots gained relative seniority 
while some Delta pilots and some C&S pilots lost relative senicrity, 
there was obviously no discrimination against anyone’ solely on the 


18/ In this connection it is interesting to note that where, 
in merger situations, former seniority lists are integrated in jthe 
manner contended for by petitioners--that is, on a "date of hire" 
or "length of service" basis--some employees are invariably dis- 
satisfied with the result. See Trailmobile Co. v. Whirls, 331 
U.S. 40 (1947); Fagan v. Pennsylvania RoR, ra. These cases 
demonstrate that "date of hire” merger of sen ty lists does 
not constitute a panacea for what is in all merger situations 4 
difficult bargaining problem. | 
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ground of the identity of his former employer. Petitioners have 
pointed to no fact from which it could be inferred that they had 
been singled out for unequal treatment on purely irrelevant per- 
sonal grounds such as race, religion, or political persuasion. 
Compare, e.g-, Steele v. Louisville & N.R.R., supra; Conley v. 
Gibson, 395 U.S. hl (1957). Further, since all of the pilots con- 
cerned were ALPA members, there could be no basis for a contention 
that anyone had been treated unfairly becanse of his union member- 
ship or lack of it. And in this over-all connection, "good faith," 
rather than the fact that all are not satisfied, is the criterion 
for determining whether the employee representative complied with 


its responsibilities and adequately represented all of the employees. 


19/ Steele v. Lowisville & N.R.R., 323 U.S. 192 (19h); Ford 

Motor Co. v. Huffman, 335 U.S. 330 (1953); NIRB v. Wheland Co., 

3 Colbert v. Brotherhood of Railroad Trainmen, 206 Fe 2d 9 

Cir. 1953), cert. denied 3hO U.S. 931 (195k); Lewel Ve 
(loth Cir. 


Fl >» 15h F. 2d oil 1916); Elder v. New York Cent. 
TR.» 152 F.2d %1 (6th Cir. 19h5); em Federation No. 59 Ve 
Towisiana & A. Ry., 119 F. 24 509 (Sth a ~)> cert. denied, 31) U.S. 
. OY 3 ee ve Central of Georgie Ry-, 174 F. Supp. 33 
(M.D. Ga. 1958), aff'd on opinion below, Fo 2d bhS (Sth Cir. 
1959); Fagan’ v. Fennsyivaniy ER 173 RoR.» 173 F. Supp. 65 (M.D. Pa. 199); 
McMullans v. ee 0. & G. By., 129 F. Supp. 157 (B.D. Okla. 1955), 
aff'd, 229 9 paso Uibth Ge) Oth Cir.), cert. denied, 351 U.S. 918 (1956); 
Goodin vy. Clinchfield R.R., 125 F. Supp. Lil (E.D. Tenn. 195k), 
aff'd on opinion below, 229 F. 24 578 (6th Cir.), cert. denied 
U.S. 953 (1 3 Pellicer v. Brotherhood of Ry. & S.S. Clerks, 
118 F. Supp. 25) (S.D. Fla. 1953), afr'd e ed th C: 
195k), cert. denied, 349 U.S. 912 C1355). 
Indeed, research discloses that the only cases in which it 
was determined that the bargaining representative had failed in 


its duty to represent all of its employee group fairly and without 
hostile discrimination were prosecuted by Negro plcintiffs. 
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That test should be equally applicable to the Board's standard 


of "fair and equitable" integration, and the Board correctly held, 
we submit, that the view of one side that it had the better of the 
deal showed no lack of good faith in the negotiations (Tr. 267). 

Petitioners also claim unfair treatment in that they assertedly 


had a right--which was denied them--to appear before the Seniority / 
20, 


Board in person and by counsel for oral hearing on their protests. 
But we think the correctness of the Seniority Board's construction 
of the agreement--which seems reasonable on its face--as neither 
requiring nor contemplating such appearances is here eee teeta 


| 
absent a showing that “/ lack of oral hearing precluded compliance 
21 
with the Board's order. The Board's "fair and equitable manner" 
| 


limitation looked towards the substantive end results of voluntary 


20/ Only a small minority of the petitioners have standing to 
rely on this point in that only 5) requested an opportunity to be 
heard. 

21/ We know of no provision of law which would permit the Board, 
or Court for that matter, to substitute its interpretation of 
an intraunion procedure for the judgment of the personnel author- 
ized by the union to administer that procedure. Since ALPA and the 
Seniority Board created under its auspices are private, voluntary 
bodies, their internal procedures are not subject to the require- 
ments of the Fifth or Fourteenth Amendment. Also, it has been held 
on several occasions that under the Railway Labor Act the duly 
designated bargaining representative is at liberty to enter into, 
negotiations for a labor contract without notice to, or consultation 
with, its employee group concerning the substantive proposals to be 
proffered to management. Fagan v. Pennsylvania RRe, 173 F. 


65 (M.D. Pa. 1959); McMullans v. Kansas 0. & G. Ry., 129 F. Supp. 
157 (B.D. Okla. 1955); aff'd, 229 Fae eo aoe oe 2a 50 (10th Cir.), cert. 
denied, 351 U.S. 918 (1956); Cook v. Brotherhood of Sleeping C. 
Porters, 309 S.W. 24 579 (Mo.), ¢ Se eT oR TS ote TISSE) U.S. 
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action and not the particular procedures ALPA ef to use in 
22 
formating its proposed list for management. 


Finally, while the Board did not in terms rest its decision 


on laches, the Board did state that "under the circumstances we 


fail to perceive a sufficient basis for our taking action which 

would have the effect of disturbing the contractual relationships 
now existing between the carrier and its pilot group." (Tr. 23%). 
These circumstances included the time interval between the settle- 


ment of the seniority a and petitioners’ protest to the Board 
23 
some five years later. Certainly a strong showing justifying 


such delay, coupled with a more convincing claim of unfair result 


than the one here presented, should be required before the Court 


———SSSS 

22/ Although it is not necessary for the Court to reach this 
point, we observe that the Board's powers under Section 08 (infra, 
Pe 273, even under the broadest view of that provision, do not 
extend so far as to impose conditions upon any one other than the 
carriers seeking the merger. Cf. Kent v. CAB, supra; and see 
Control of Central Pac. by Southern Pac., 76 1-C.C. 508 (1923) 5 

M, CC and ad Consolidation, 3 Harv.L.Rev. 192, 

225 (1929). It will also be noted that the Board's initial 
order in this case (Tr. 109-120) ran only against the ‘carriers 
and did not purport to impose any conditions or restrictions ' 
upon ALPA, thus recognizing the limits of Section 08. It is 
therefore obvious that ALPA could not have violated the Board's 
order, so there is no merit to the contention that it did. Assum- 
ing that ALPA violated petitioners' rights, the Board was not 
the appropriate forum for vindicating such rights. Cf. Steele 
ve Louisville & N.R.R., . There is no suggestion that Delta 
was privy to the inte negotiations conducted by the seniority 
representatives; thus Delta cannot justly be charged with violat- 
ing the Board's conditions on account of the procedural defects 
relied upon by petitioners. . 

23/ The list became effective on August 1, 1953, and the 
protest was not filed until May 28, 1958. 
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could conclude that the Board had abused its discretion in refus- 
ing to intervene. True, petitioners assert that they were engaged 
in exhausting unspecified "procedures set forth in the Agreement 
petween Delta-C#S Air Lines, Inc. and ALPA, and those provided for 
in ALPA's constitution and by-laws" (Tr. 125). However, we know 
of no requirement that such procedures be exhausted before resort 
to the Board, and petitioners cite none. Certainly it cannot be 
said that the Board erred in refusing to intervene in a situation 
where the seniority list complained against had been in force AS 
so long a period. An accession to petitioners' view would require 
interference with the rights of other pilots long ago settled, and, 
as the Seniority Board recognized (Tr. 159), a readjustment of the 
list might well create more problems, inequities and dissatisfac- 
tion than the existing ae Interference by the Board would not 
have avoided industrial strife but rather more likely would have 


created it. 


Compare the Supreme Court's recent opinion in Local e 
No. Ih2h, ete. v. NIRB, 26 U.S. L.Week 27h (April 25, 1960), SES on 
telled heavily on a Congressional policy "to stabilize exist 
bargaining relationships" (28 U.S. L.Week at 4276) in holding Taft- 
Hartley to bar stale complaints seeking invalidation of collective 
agreements. | 
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CONCLUSION 


The Board's order should be affirmed. 


JOHN H. WANNER, 
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Attorney, 
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Department of Justice, 


FRANKLIN M. STONE, 
General Counsel, 
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APPENDIX 


The relevant provisions of the Federal Aviation Act of 1958, 


72 Stat. 731, 49 U.S.C. 1301 et seg., are as follows: 
GENERAL POWERS AND DUTIES OF THE BOARD 
General Powers 


Sec. 20h. [72 Stat. 7h3, 49 U.S.C. 132k] (a) The Board is 
empowered to perform such acts, to conduct such investigations, 
to issue and amend such orders, and to make and amend such! gen- 
eral or special rules, regulations, and procedure, pursuant to 
and consistent with the provisions of this Act, as it shall | 
deem necessary to carry out the provisions of, and to exercise 
and perform its powers and duties under this Act. 


ee He HF 
CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 
“Acts Prohibited 


Sec. 08. [72 Stat. 767, 49 U.S.C. 1378] (a) It shall be 
wnlawful unless approved by order of the Board as provided in 
this section-- 

(1) For two or more air carriers, or for any air carrier 
and any other common carrier or any person engaged in any 
other phase of aeronautics, to consolidate or merge their 
properties, or any part thereof, into one person for the 
ownership, management, or operation of the properties 

theretofore in separate ownerships; 


* % & & 


Power of Board 


(b) Any person seeking approval of a consolidation, merger, 
purchase, lease, operating contract, or acquisition of control, 
specified in subsection (a) of this section, shall present) an 
application to the Board, and thereupon the Board shall notify 
the persons involved in the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, md other 
persons known to have a substantial interest in the proceeding, 
of the time and place of a public hearing. Unless, after such 
hearing, the Board finds that the consolidation, merger, 
chase, lease, operating contract, or acquisition of contro 
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will not be consistent with the public interest or that 

the conditions of this section will not be fulfilled, it 
shall by order approve such consolidation, merger, pur- 

chase, lease, operating contract, or acquisition of con- 
trol, upon such terms and conditions as it shall find to 
be just and reasonable and with such modifications as it 
may prescribe[.] 


+ & & & & 


COMPLAINTS TO AND INVESTIGATIONS BY THE 
ADMINISTRATOR AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, 9 U.S.C. 1482] (a) Any person 
may file with the Administrator or the Board, as to natters 
within their respective jurisdictions, a complaint in writing 
with respect to anything done or omitted to be done by any 
person in contravention of any provisions of this Act, or of 
any requirement established pursuant thereto. If the person 
complained against shall not satisfy the complaint and there 
shall appear to be any reasonable ground for investigating 
the complaint, it shall be the duty of the Administrator or 
the Board to investigate the matters complained of. Whenever 
the Administrator or the Board is of the opinion that any 
complaint does not state facts which warrant an investigation 
or action, such complaint may be dismissed without hearing. 
eee 
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JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, h9 U.S.C. 1:86] (a) Any order, 
affirmative or negative, issued by the Board or Administrator 
under this Act, except any order in respect of any foreign air 
carrier subject to the approval of the President as provided 
in section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United States 
Court cf Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any 
person disclosing a substantial interest in such order. After 
the expiration of said sixty days a petition may be filed only 
by leave of court upon a showing of reasonable grounds for 
failure to file the petition theretofore. 
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The relevant provision of the Railway Labor Act, hh Stat. 
577 (1926), as amended, hS U.S.C. 151 et seq. (1958), and as 
applicable to air carriers, 47 Stat. 1189 (1936), 4S U.S.C. 181 
et seq. (1958), is as follows: 
GENERAL PURPOSES 


Sec. 2. [45 U.S.C. 15la, 152] The purposes of the Act are: 
(1) To avoid any interruption to commerce or to the operation 
of any carrier engaged therein; * * * # (3) to provide for ae 
complete independence of carriers and of employees in the ma 
ter of self-organization to carry out the purposes of this Act; 
(kh) to provide for the prompt and orderly settlement of all 
disputes concerning rates of pay, rules, or working conditions; 
a 


GENERAL DUTIES 


First. It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to make 
and maintain agreements concerning rates of pay, rules, and 
working conditions, and to settle all disputes, whether aris 
out of the application of such agreements or otherwise, in order 
to avoid any interruption to commerce or to the operation of | any 
carrier growing out of any dispute between the carrier and the 
employees thereof. 

Second. All dispu between a carrier or carriers and its 
or. their employees s' be considered, and, if possible, decided, 
with all expedition, in conference between representatives desig- 
nated and authorized so to confer, respectively, by the carrier 
or carriers and by the employees thereof interested in the dis- 
pute. 


% &£ & HH + 


Fourth. Employees shall have the right to organize and bar- 
gain collectively through representatives of their ow choosing. 
The majority. of any craft or class of employees shall have the 
right to determine who shall be the representative of the craft 
or class for the purposes of this Act. * * * * 
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BRIEF FOR INTERVENOR 
Air Line Pilots Association 


COUNTER STATEMENT OF THE CASE 


We accept the statement of the case as submitted by Delta 
Air Lines, Inc., Intervenor. 


SUMMARY OF ARGUMENT 


I. CAB properly exercised its discretion in dismissing 
petitioners’ protest without an evidentiary hearing under the 


circumstances of this case. 


1. The Board’s established policy dictates that provi- 
sions concerning matters of seniority be settled among 
the parties directly involved by agreement or arbi- 
tration. 

. There has been no showing of “compelling circum- 
stances” to warrant the Board to inject itself into the 
area of voluntary contractual relationships between 
the carrier and pilot labor group involved in this 
case. 


Il. ALPA performed its statutory function of representing 
the pilots to their best interests by entering into good faith col- 
lective bargaining with Delta and reaching agreement on an 
integrated seniority list. 

1. The integrated seniority list was compiled in a “fair 
and equitable manner” pursuant to the Board’s order. 

2. The denial of a hearing by the Seniority Board was 
reasonable under the circumstances and did not in- 
validate the integrated seniority list. 


Ill. Petitioners have been guilty of laches which bars any 
alleged right to relief. 
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ARGUMENT 


I. CAB Properly Exercised Its Discretion In Dismiss- 
ing Petitioners’ Protest Without an Evidentiary 
Hearing Under the Circumstances of This Case. 


There is no question that the Board had jurisdiction to grant 
a hearing and order directing the precise manner in which the 
individual seniority lists for the two groups of pilots should be 
merged. However, the Board, in accordance with its estab- 
lished policy concerning matters of seniority, chose to permit 
this task to be accomplished by Delta and the pilot groups under 
the auspices of A.L.P.A., the duly designated bargaining agent 
for both groups of pilots. This policy dictates that under nor- 
mal circumstances seniority status should be left to be resolved 
by the parties directly concerned, the company and the em- 
ployee groups, either by agreement or by arbitration.” 


The reasons for the Board’s policy of nonintervention are 
readily apparent from the inherent nature of seniority. Sen- 
iority is a contractual right based on various factors relevant to 
the purposes of the contract including but not restricted to the 
following: Differences in seniority; the type of work to be 
performed; competence and skill required; additional job op- 
portunities created by the merger; status achieved with the 
former employer, et cetera. See, e.g., Steele v. Louisville & 
N.R.R. Co., 323 U.S. 192 (1944); Flying Tiger-Slick Merger 
Case, 18 C.A.B. 326, (1954).” 


1. Kent. v. C.A.B., 204 F. 2d 263, (CA-2, 1953). 

2. North Atlantic Route Transfer Case. 12 C.A.B. 124 (1950). 

3. Docket No. 6047, decided January 7, 1954. “Any negotiation or 
arbitration should give due recognition to the length of service with 
their former employer of any Slick employees being taken over, to the 
status achieved with such former employer, and to the additional job 
opportunities which the transfer of Slick operations to Tigers will create 
in the latter company. On the other hand, there must likewise be 
weighed in the balance any benefits which the employees being taken 
over will obtain by being included in the Tiger seniority list, and ac- 
count should be taken of the fact that Tiger employees should not be 


2 


The Board is not equipped with the staff, pertinent data or 
other elements necessary to resolve the above-mentioned factors 
into a workable seniority agreement.” Obviously, the employer 
and the employees” duly designated bargaining agent are in a 
more favorable position to view the complex factors involved 
and through good faith negotiations and arbitration arrive at 
a practical integrated seniority list. That is exactly what was 
done in this case. The two pilot groups, acting under the aegis 
of A.L.P.A., their own elected labor organization, formulated 
a Pilots’ Seniority List and that same list was later incorporated 
into a labor contract between Delta and the pilots, represented 
by A.L.P.A., their duly designated bargaining agent. 


Thus, through the nationally accepted process of collective 
bargaining and subject to the Employee Protective Provisions 
attached to the Board’s approval of the Delta-C. & S. merger, 
an integrated seniority list was approved by both groups of 
pilots and made a part of the first collective contract between 
Delta and A.L.P.A., to which a small minority of said pilots 


more than five years later now object. 


As the Board indicated in its Order On Reconsideration in 
the case at bar, it would not inject itself into the area of volun- 


prejudiced in relation to the opportunities they would have had with 
Tigers in the absence of a merger with Slick.” (Mem. Op. at page 8). 

4. See Order No. E-14403 adopted August 31, 1959, at page 6. (Tr. 
235-236). 

5. 16 CAB. 647 (1952). In Section 3 of the Employee Protective 
Provisions the Board provided: “Insofar as the merger affects the sen- 
jority rights of the carriers’ employees, provisions shall be made for 
the integration of seniority lists in a fair and equitable manner, includ- 
ing where applicable, agreement through collective bargaining between 
the carriers and the representatives of the employees affected. In the 
event of failure to agree, the dispute may be submitted by either party 
for adjustment in accordance with Section 13.” Section 13 provided 
for arbitration if a controversy arose which could not be settled between 
the carrier and the employees. However, attention is directed to the 
fact that Section 13 was never invoked by any pilot employee of Delta 
or C. > S., with respect to either seniority or displacement allowances. 


3. 


tary contractual relationships except upon a prima facie show- 
ing of “bad faith, or deliberate attempt to subvert the Board’s 
order or other compelling circumstances.” The Board went 
on to cite examples from its previous order in the North Atlantic 
Route Transfer Case, supra, 12 C.A.B. at 133 and 14 C.A.B. 
at 925, of what it meant by “bad faith” and “deliberate attempt 
to subvert the Board’s order.” (Tr. 267) The insistence of an 
employee group that former employees go to the bottom of the 
integrated seniority list regardless of their indicia of seniority 
or that the carrier enter into an agreement which would vitiate 
the protection given by a Board order were the examples cited. 


Such manifest abuses of the collective bargaining procedure 
do not appear in this case nor do petitioners allege any “com- 
pelling circumstances” which would warrant the Board to inject 
itself into the area of voluntary contractual relationships be- 
tween the carrier and pilot labor group involved in this case. 
The C.A.B. fully recognizes that to review the manner in which 
the integration of seniority lists is accomplished would run 
counter to the policies expressed in the Railway Labor Act, 
enmesh it in the field of labor-management relations and the 
internal functions of labor organizations, and in the immediate 
case interfere with the present contractual rights of Delta and 
the remaining pilots. 

I. ALPA Performed Its Statutory Function of Rep- 
resenting the Pilots to Their Best Interests by 
Entering Into Good Faith Collective Bargaining 
With Delta and Reaching Agreement on an Inte- 
grated Seniority List. 


Petitioners contend that the seniority lists were not integrated 
in a fair and equitable manner pursuant to the Board’s order 
because length of service was not utilized as the single and sole 
basis for determining seniority.’ This argument merits little 


6. Order No. E-14604, adopted November 2, 1959, at pp. 1 and 2. 
(Tr. 235). 
7. See bottom of page 12 of Petitioner’s brief. 
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consideration whatsoever in view of the Board’s announced pol- 
icies regarding the determination of post-merger seniority status. 
The North Atlantic Route Transfer Case, supra, 12 C.A.B. at 
133, clearly defined the Board’s position when it stated: 


“Provision for the determination of seniority should be ac- 
complished upon a fair and equitable basis which taks ac- 
count, insofar as possible, of the legitimate claims of both 
the American Overseas or American and Pan American em- 
ployee groups. Any negotiation or arbitration must, in the 
Board’s opinion, give due recognition to the length of service 
with their former employer of any American Overseas or 
American employees being taken over, to the status achieved 
with such former employer, and to the additional job oppor- 
tunities which the transfer of American Overseas operations 
to Pan American will create in the latter company.” (empha- 
sis supplied) 


Thus, the Board undoubtedly had in mind the above factors 
in addition to length of service to be taken into consideration 


when it directed the lists to be integrated in a “fair and equitable 
manner.” This identical test was again reiterated in the Flying 
Tiger-Slick Merger Case, supra, Docket No. 6047, decided Jan- 
uary 7, 1954.” 


Judicial precedent coincides with Board policy as the courts 
are reluctant to interfere with seniority rights determined 
through bona fide negotiations between the carrier and employee 
group. The courts recognize that seniority is not a natural or 
constitutional right, but one which exists simply by virtue of 
the contract between the union and the employer, inuring 
through the union to the benefit of its individual members.’ 


8. See footnote 3 of this brief and O’Donnell v. Pan American World 
Airways, Inc., 200 F. 2d 929 (CA-2, 1953). 

9. See NLRB v. Wheland Co., 271 F 2d 122, 124 (6th Cir. 1959) ; 
McMullen v. Kansas O. ¢> G. Ry., 229 F. 2d 50, 53, (10th Cir. 1956) ; 
Fagan v. Pennsylvania R.R. Co., 173 F. 2d 465 (M.D. Pa. 1959) ; 
Franklin v. Pennsylvania Reading Seashore Lines, 122 N.J. Eq. 205, 
1932 A. 712 (1937); and Annotation, 142 A-L.R. 1055 at page 1059. 
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Therefore, barring any unlawful discrimination and taking into 
consideration the length of service principle, the bargaining 
agent is allowed both by the courts and by C.A.B. a good deal 
of discretion in accepting variations in the process of compro- 
mise and negotiation.” 


In this case the Seniority Board considered other factors in 
addition to length of service but never lost sight of the latter 
which is evidenced by the fact that “no one on the integrated 
list is now junior to anyone on his own air line’s pre-merger 
seniority list.” (Pet’s. Br., middle page 11). The fact that 
the ultimate seniority list arrived at through compromise may 
have had a detrimental effect on some of the pilots certainly 
does not vitiate that agreement.” In a very recent case, Fagan 
y. Pennsylvania Railroad Co., supra, 173 F. 2d., at pp. 470-471 
(1959), the court said: 


“| | In the orderly and legal process of changing seniority 
rights brought about by negotiations between the carrier and 
the representatives in an honest effort to secure the greatest 
good for the greatest number some employees are of a@ neces- 
sity adversely affected thereby.” (Emphasis supplied) 


Therefore, the Board’s finding that the lists were integrated in 
a fair and equitable manner, noting that Delta did not refuse to 
bargain with A.L.P.A. and that A.L.P.A. entered into prompt 
negotiations with Delta, was clearly correct. A.L.P.A. then per- 
formed its statutory function by incorporating the seniority list 
into a contract with Delta, effective August 1, 1953. See Order 
No. E-14403, supra, at page 6. 


10. Ford Motor Co. v. Huffman, 345 U.S. 330, 338 (1953). 

ll. Steele v. L. & N. R. R. Co., 323 US. 192, 203, 89 L. Ed. 173, 183 
(1944) ; and cases cited therein. In this case Chief Justice Stone, in 
noting that all of the members of a craft do not have identical interests 
or merit, said, “This does not mean that the statutory representative of 
a craft is barred from making contracts which may have unfavorable 
effects on some of the members of the craft represented.” (emphasis 
supplied). 
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Turning to the question of the denial of petitioner’s protests 
to be heard before the Seniority Board, we do not believe such 
action invalidated the Board’s proceedings. First, let us assume 
that there was unlawful hostile discrimination which is the es- 
sence of Petitioners’ claim. Then the proper forum for this 
action should have been in a court of law and not before the 
CAB. Steele v. Louisville & N. R. R. Co., supra. However, 
we submit that there was no hostile discrimination practiced be- 
fore the Board as heretofore indicated which would entitle 
Petitioners to relief in any forum. 


The fact that petitioners had a right to appear before the 
Board to voice their protests and were denied that right seems 
reasonable under the circumstances. As the Seniority Board’s 
report stated, “the list as it stands . . . caused some injustices, but 
... that any attempt to make the changes requested by the pro- 
tests would in all likelihood create more and greater injustices.” 
(Tr. 159) (Empasis supplied) In addition, the internal pro- 


cedures of private, voluntary organizations such as ALL.P.A. 
and the Seniority Board are not subject to the requirements of 
the Fifth or Fourteenth Amendments. Seniority rights are not 
property within the meaning of “due process” since they may be 
modified or abrogated at any time by collective bargaining 
agreements through bona fide negotiation. Therefore it cannot 
be said that there has been any violation of the Constitution of 
the United States to warrant Board or Court intervention. Fur- 
ther, it has been held that under the Railway Labor Act the duly 
designated bargaining representative (A.LP.A. in this case) is 
at liberty to negotiate a labor contract without notice to, or con- 
sultation with, its employee group concerning the substantive 
proposals to be proffered to management. Fagan v. Pennsyl- 
vania R.R., supra: McMullen v. Kansas 0. & G. Ry., 129 F. 
Supp. 157 (E. D. Okla. 1955), aff'd. 229 F. 2d 50 (10th Cir.) 
cert. denied, 351 U.S. 918 (1956).” 


12. Railway Labor Act, 49 Stat. 1189, 45 US.C. 184. 
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The essence of the coliective bargaining negotiations is that 
they be bona fide negotiations or that the bargaining representa- 
tive act in good faith and petitioners have asserted nothing to 
indicate the contrary.” 


Ill. Petitioners Have Been Guilty of Laches Which 
Bars Any Alleged Right to Relief. 


As we have heretofore mentioned, petitioners’ right of action, 
if any existed, was in a court and not before the C.A.B. Steele 
v.L. & N. R.R. Co., supra. No legal action has been taken to 
date except for the petition filed in this case before the C.A.B. 
and that did not come until almost five years had elapsed since 
the protests against the integrated seniority list were denied on 
June 11, 1953. The integrated list was bargained into and be- 
came a part of the August 1, 1953, agreement between Delta and 
A.L.P.A. This list has since been rebargained into two more 
collective bargaining agreements. At no time were protests 
filed under Sections 19 and 20 of the 1953 contract, nor were 
requests for arbitration made under Section 13 of the Board’s 
Employee Protective Conditions. 


The minority group of dissatisfied pilots would now have 
this court restore their pre-merger seniority status and disrupt 
the obligations, liabilities, rights and duties that have accrued 
over the five year period in which they failed to take action. 
Obviously A.L.P.A., Delta and the individual pilots have acted 
in reliance on the three collective bargaining contracts incorpo- 
rating the identical seniority list which is now complained of. 


13. Steele v. Louisville t+ N.R.R. Co., supra; Ford Motor Co. v. 
Huffman, supra; Elder v. New York Cent. R.R. 152 F. 2d 361 (6th Cir. 
1945) ; Fagan v. Pennsylvania R.R., supra; Shiels v. Baltimore ¢> Ohio 
R.R. 154 F. Supp. 917; (S.D. Ind. 1957), affd., 254 F. 2d 863 (7th Cir.) 
cert. denied 358 U.S. 846 (1958) ; Pellicer v. Brotherhood of Ry. & 
S.S. Clerks, 118 F. Supp. 254 (S.D. Fla. 1953), affd., 217 F. 2d 205 
(5th Cir. 1954), cert. denied, 349 U.S. 912 (1955). 
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Therefore, in view of petitioners’ unreasonable and inexcusable 
delay, they should be denied the relief which would now preju- 
dice the rights of innocent parties. 


Conclusion 


We respectfully submit that petitioners have not made out a 
prima facie showing of “bad faith” or “deliberate attempt to 
subvert the Board’s order.” The petition for review of the 
Board’s order should, therefore, be dismissed. 


Respectfully submitted, 
STANLEY B. Froso 
F. Harotp BENNETT 
Attorneys for 
Air Line Pilots Association 
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In the 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 15,489 


TRUMAN OUTLAND, ET AL., 
Petitioners 


versus 


CIVIL AERONAUTICS BOARD, 
Respondent 


DELTA AIR LINES, INC., 
Intervenor 


AIR LINE PILOTS ASSOCIATION, 
Intervenor 


BRIEF FOR DELTA AIR LINES, INC. 


May it Please the Court: 


This case stems from claims of employee pilots, 
arising from the 1953 merger of Chicago & Southern 
Airlines, Inc. into Delta Air Lines, Inc. The claims, 
bottomed on relative conditions of employment with the 
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merged airlines, were asserted years after the merger, 
and the subsequent execution of three consecutive labor 
agreements between Delta and the petitioners’ statutory 
bargaining representative. Specifically, the case con- 
cerns claims under an approved, and repeatedly con- 
firmed, integrated seniority list of the pilots of the 
merged airlines. 


Statement of the Case 


On December 2, 1952, the Civil Aeronautics Board 
approved the Delta-C&S merger.’ In section 3 of the 
Protective Conditions attached to its approval, the Board 
said: 


“Insofar as the merger affects the seniority 
rights of the carriers’ employees, provisions 
shall be made for the integration of seniority 
lists in a fair and equitable manner, including, 
where applicable, agreements through collective 
bargaining between the carriers and the repre- 
sentatives of the employees affected. In the 
event of failure to agree, the dispute may be 
submitted by either party for adjustment in 
accordance with section 13” of the Protective 
Conditions (at p. 662). 


Section 13 provided for arbitration of disputes arising 
under the labor Protective Conditions, including disputes 
relating to the integrated seniority list, in event of 
failure of agreement between the merged company and 
its employees or their bargaining representatives. 


116 CAB 647 (1952). 
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Section 4 of the Protective Conditions provided for 
payment of a “displacement allowance”, upon appli- 
cation of any employee who had been continued in 
service, but in a worsened position as to compensation. 


The Air Line Pilots Association (ALPA), statutory col- 
lective bargaining representative of both C&S and 
Delta pilots, continued as the statutory bargaining 
representative of the pilots of the merged carrier. 
The complex relationships between airline employers 
and ALPA are regulated by the provisions of the Rail- 
way Labor Act,? and are governed by negotiated col- 
lective bargaining agreements. 


During the Delta-C&S merger proceedings, the pilots 
of each of these airlines selected two representatives 
each to represent them respectively in negotiating a 
seniority list. These duly selected representatives 
agreed upon an integrated pilot seniority list (R 149). 
This list was then submitted to the Master Executive 
Council of each group of pilots. The Council is the 
governing body of the pilots within the framework of 
ALPA. After consideration by a majority of the mem- 
bers, each Council expressly approved this list (R 152). 


By the terms of the foregoing agreement all pilots 
were furnished a copy of the agreement and of the 
proposed integrated seniority list and were given until 
May 15, 1953, to file written protests to the list. 


As provided in the agreement establishing the inte- 
grated pilot list, request was made of the National 


249 Stat. 1189, 45 USC 184. 
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Mediation Board to select an impartial chairman for 
the committee. Pursuant to this request, the Board 
appointed the late William M. Leiserson, a former chair- 
man of the National Labor Relations Board, to act as 
chairman (R 124). 


A number of protests (141) were filed. Most of these 
(94) questioned the validity of the establishment of the 
committee and contended that the entire agreement as 
to the merged seniority list was null and void. These 
pilots demanded negotiation of a new seniority list 
(R 156-7). 


Other protests (47) related to the order of placement 
on the list. 


The five-man committee met on May 19, 1953, to con- 
sider the foregoing protests. After considerable dis- 
cussion the committee, with Chairman Leiserson ex- 
pressly concurring, overruled all of the protests 
(R 159-161). 


Delta had reserved the right to approve or reject the 
integrated seniority list, worked out by the joint com- 
mittee and presented to Delta by ALPA, the bargaining 
representative of all of the interested pilots (R 233). 


Delta studied the list and during negotiations with 
ALPA, the list was bargained into and became a part of 
the first collective contract between the merged carrier 
and its employee pilots represented by ALPA, effective 


3 The appropriate federal body established under the terms of the 
Railway Labor Act. 


as of August 1, 1953 (R 125). This carried out finally 
and completely that portion of the CAB merger order 
that the integration of seniority lists should be made, 
where applicable, by “agreements through collective 
bargaining between the carriers and representatives 
of the employees affected”. 


By this action, Delta approved the committee’s prior 
determination and ALPA’s proposal that strict chrono- 
logical date of hire was not to be the sole criterion in 
determining placement on the seniority roster, as pe- 
titioners assert in this proceeding. 


This seniority roster, up-dated by addition of em- 
ployees hired subsequently, has been written into each 
of the succeeding collective bargaining agreements be- 
tween Delta and its pilot employees represented by 
ALPA (R 125). 


Petitioners concede that Delta’s conversion to new 
aircraft has required, and will require in future, major 
changes in pilot assignment and passenger scheduling 
(R 203); and it is common knowledge that since 1953 
when the list was made effective, Delta has introduced 
new equipment, including a fleet of pure jets (R 203); 
and has greatly expanded the scope of its operations and 
the volume of its business. 


Petitioners have noted some of the effects of this up- 
grading of service and equipment (R 203-4). Pilots 
have exercised their seniority standing on the inte- 
grated list to bid certain flights, and in accordance there- 
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with, have been re-trained to fly different types of air- 
craft and have been moved with their families from 
city to city, all in reliance on the seniority list as origi- 
nally negotiated in 1953. 


Petitioners do not contend that Delta ever received 
a request for arbitration under section 13 of the Pro- 
tective Conditions or under the provisions of the col- 
lective agreement, either from any individual pilot or 
from ALPA. Nor do they claim that Delta received any 
request under section 4 of the Protective Conditions for 
payment of a “displacement allowance”. 


On May 28, 1958, approximately five years after the 
execution of the first collective bargaining agreement 
incorporating the approved integrated seniority list, a 
petition for revision of the seniority list was filed with 
the CAB in behalf of an indeterminate number of al- 
legedly dissatisfied pilots, solely on the ground that the 
seniority list was not based entirely on length of service 
(R 126). Delta moved to dismiss and also pleaded 
laches (R 164, 168-9). 


On August 31, 1959 the CAB dismissed the petition on 
the stated ground that it “would be with the greatest 
reluctance that the Board would inject itself into the 
area of the contractual relationships between the carrier 
and the employee group, and only on a showing of bad 
faith, or deliberate attempt to subvert the Board’s 
order, or other compelling circumstances.” (R 235). 


On November 2, 1959, the Board denied a petition for 
reconsideration, stating that petitioner’s pleadings 
showed no bad faith on anyone’s part and did not justify 
CAB intervention to force the parties “to integrate the 
pilots’ seniority lists in the manner petitioners deem 
proper.” (R 267). 


On December 28, 1959, a petition for review of the 
Board’s action was filed in this court. Delta has inter- 
vened in the review proceeding by leave of court. 


Summary of Argument 


J—After the integrated seniority list was 
worked out by petitioners’ seniority repre- 
sentatives under the aegis of ALPA, it was 
included in each of the successive collective 
bargaining agreements negotiated between 
Delta and its employee pilots represented 
by ALPA. All of petitioners’ rights to object 
to the integrated seniority list were 
merged in the first such collective bargain- 
ing agreement, and the list may not be at- 
tacked in a petition to the CAB as has been 
attempted in this proceeding. 


Il—The pilot employees of Delta, represented 
by ALPA, agreed with Delta on the ap- 
proved integrated seniority list and ne- 
gotiated it into a collective bargaining 
agreement. Since petitioners allege no bad 
faith or actionable discrimination, they 
have stated no legal basis upon which relief 
could be granted even by a district court 
under the Railway Labor Act. 
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II—Petitioners alleged claim arose when the 
approved integrated seniority list was 
adopted by their seniority representatives 
on June 11, 1953, and merged into the col- 
lective bargaining agreement on August 1, 
1953. From that time until May 28, 1958, 
petitioners took no legal action to assert 
their claimed rights, and, in the circum- 
stances here presented, are barred by their 
laches. 


Argument 


1—A Collective Bargaining Agreement May Not Be 
Attacked In A CAB Proceeding. 


The only rights which petitioners possess vis-a-vis 
Delta are those given them by the terms of the col- 
lective bargaining agreements‘ between Delta and its 
pilot employees represented by ALPA.> Whatever rights 
petitioners may once have had under the Protective 
Conditions were merged into the first such negotiated 
collective agreement, and have long since disappeared. 
This is particularly true in light of the fact that two 
additional such agreements have since been negotiated. 
*See J. I. Case Co. vs NLRB, 321 US 332 (1944); Fawcett vs 

Monongahela Ry. Co., 391 Pa. 134, 137 A2d 768 (1958); Pratt 


eee Trucking Co., Inc., 214 Ga. 385, 104 SE2d 911 

1 « 

5 As the CAB found, there is no allegation that the seniority lists 
were not integrated, in a fair and equitable manner and in 
accordance with the CAB’s order (R 236, 266-7). See Daniel- 
son vs CAB, 204 F2d 266, 268 (CA 2-1953), in which it was 
held that “the Board’s reasonable interpretation of its own 
order is entitled to great weight and, as it is not clearly er- 
roneous, is controlling.” 
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While the CAB had jurisdiction to make an order 
determining the respective seniority rights of the two 
groups of pilots,® it left this matter to be resolved by 
the orderly process of collective bargaining, within the 
general safeguards set out in the Protective Conditions.” 


As the Court of Appeals for the Second Circuit said, 
in a dispute factually similar to the one here involved, and 
which arose out of the post-war acquisition of American 
Overseas Airlines by Pan American World Airways, 
Inc., “the problem of seniority rights . . - is not one 
adapted for judicial adjudication; it is properly one for 
negotiation or arbitration between the parties.’””® 


Seven years have now elapsed since the seniority list 
was confected and approved. In the intervening years, 
three successive collective bargaining agreements—each 
embodying the seniority list—have been negotiated be- 
tween Delta and its pilot employees represented by 
ALPA. The time has long since passed in which the 
CAB may appropriately exercise its “overall super- 
vision of the merging carrier”, to consider upsetting 
the seniority list. 


Petitioners’ claim, essentially, is that the committee 
which they themselves selected, failed to discharge the 
duty imposed “on the bargaining representative of a 


6 Kent vs CAB, 204 F2d 263 (CA 2-1953). See Brown, Employee 
Protection and the Regulation of Public Utilities, 63 Yale 
Law Journal 445 (1954), for an account of the historical de- 
velopment of the CAB’s rulings as to “Protective Conditions”. 

716 CAB 647 (1952). 

80’Donnell vs Pan American World Airways, Inc., 200 F2d 929, 
932 (CA 2-1953). 

® Kent vs CAB, 204 F2d 263, 266 (CA 2-1953). 
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craft or class of employees . . . to exercise fairly the 
power conferred upon it in behalf of all those for whom 
it acts, without hostile discrimination against them”. 


But the Supreme Court has expressly held that the 
. proper forum for such a suit is the district court and not 
an administrative agency.” 


The Court of Appeals for the Sixth Circuit recently 
held similarly that “if the Brotherhood is engaging in 
hostile discrimination against a portion of the member- 
ship of the craft, without a good faith representation of 
the entire membership of the craft, in making contracts 
with the carrier, the employee so discriminated against 
has a cause of action arising under a law regulating 
commerce, under which the federal courts are given 


jurisdiction by 28 USC 1337." 


The CAB’s holding (R 236-7) that petitioners’ sole 
remedy is by recourse to a district court, is clearly 
correct."* 


2—Petitioners Have Alleged No Claim on Which Relief 
Can Be Granted. 


Pretermitting the preceding discussion, petitioners here- 
in would not be entitled to relief even in a district court 
suit. 

10 Steele vs Louisville & Nashville Ry. Co., 323 US 192, 202-3 
(1944). Accord: Tunstall vs Brotherhood, 323 US 210 (1944); 
Brotherhood vs Howard, 343 US 768 (1952); Ford Motor Co. 
vs Huffman, 345 US 330 (1953). 

- 12 See cases in note 10 supra. 

12 Mount vs Grand International Brotherhood, 226 F2d 604, 607 
(CA 6-1955). 

13 Steele vs Louisville & Nashville Ry. Co., 323 US 192 (1944). 
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A seniority list is arrived at by negotiation and bal- 
ancing of interests. Length of service is not the only 
proper criterion for decision.” 


In a group of almost five hundred highly skilled per- 
sons, the one who has served the longest is not always 
the best qualified to fit a particular vacancy. On the 
other hand, length of service is one of the factors which 
should be considered, as it was in this case.* 


The views of the affected individuals were solicited 
by the CAB before the merger order was drafted. Both 
ALPA and a representative of the former C&S pilots 
were present at, and participated in, the CAB hearings 
prior to the merger order.’* There is no record or 
allegation of any. expressed opposition to the terms of 
the merger order.” It is clear that the CAB and its 
examiner were cognizant of their particular obligation 
to protect the rights and privileges of the employees 
following the merger, especially those of the Delta em- 


14 Pan American World Airways Arbitration Award, 19 BNA Labor 
Arbitration Rep. 14 (1952); impeachment denied, O'Donnell 
vs Pan American World Airways, Inc., 200 F2d 929 (CA 
2-1953), in which the final award arrived at took into con- 
sideration (i) length of service, (ii) maintenance of status, 
and (iii) equitable sharing of gains or losses of consolidation. 

15 Petitioners concede at page 11 of their brief that length of service 
was used as a controlling criterion in confecting the integrated 
seniority list. “In one sense, length of service was controlling 
for the integrated list: No one on the integrated list is now 
junior to anyone on his own air line’s pre-merger seniority 
list.” This shows that proper emphasis was given by the 
seniority representatives to length of service. : 

1616 CAB at 684. - : 

17The pilots employed by C&S interposed a generalized overall 
objection to the merger. This objection had nothing to do 
with the subsequent proposed seniority list. ' Delta-CéS 
Merger Case, 16 CAB at 684. . y : 
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ployees who, barring pilots, were unrepresented by any 
labor organization (R 234-5). 


In this case, through the statutory medium of col- 
lective bargaining, the parties, by give and take, ne- 
gotiated an integrated seniority list. No venality, dis- 
crimination or bad faith on the part of the committee, 
ALPA, Delta or anyone else is alleged by petitioners. 
Petitioners merely “requested the CAB to hold a hear- 
ing, to vacate the seniority list, and to establish a new 
one based on length of service concepts.” (Petitioner’s 
Brief, p. 6.) 


There is considerable guidance in the cases as to the 
type of intervention into collective bargaining relation- 
ships countenanced by the federal courts because of 
alleged discriminations. 


In Ford Motor Company vs Huffman, the Supreme 
Court held that the parties to a collective bargaining 
agreement in certain circumstances might impinge upon 
the seniority rights of veterans as a group, even though 
the court of appeals had found those rights protected 
by the Servicemen’s Readjustment Act of 1944.° As the 


18 345 US 330 (1953). 
ing promotions, 
in the first instance, revolve aro 
service. Variations acceptable in 
representatives, however, may 


computed, the privileg: 
of the work, the time at which it is done, the fitness, ability 
or age of the employees, their family responsibilities, injuries 
received in the course of service, and time or labor devoted to 
related public service”. 


13 


court said, “the provisions before us are within reason- 
able bounds of relevancy . . . A failure to adopt these 
provisions might have resulted in more friction among 
employees represented by International than did their 
adoption.’ 


The committee’s adherence to the principle of length 
of service within the separate groups,” in all the cir- 
cumstances here present, clearly meets the test of 
“reasonable bounds of relevancy”. 


Similarly, the Court of Appeals for the Tenth Circuit, 
in a case arising under the same Railway Labor Act 
herein at issue, held that “it is not fatal that the inci- 
dents of the (collective bargaining) contract may have 
unfavorable effects on some members of the craft repre- 
sented . . . for inevitably differences arise in the 
manner and degree to which the terms of any negotiated 
agreement affect individual employees and classes of 
employees. The mere existence of such differences 
does not make them invalid”.*" 


The foregoing case under the Railway Labor Act is 
similar to the case here. There the carrier and the 
union agreed in collective bargaining to a clause which 
provided that after the expiration of six months from 
the date of discharge of any employee, reinstatement 
would not be permitted, except with union assent. The 
19 345 US at 342. 


20 See note 15, supra. 


21 Switchmen vs Ogden Union Ry. Co., 209 F2d 419, 421 (CA 10- 
1954); Cf. Steele vs Louisville & Nashville Ry. Co., 323 US 192 
(1944), in which a company-union negotiated agreement dis- 
criminating against negroes as a class was invalidated. 
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Tenth Circuit held that “the provision is intended to do 
no more than regulate the composition of the roster of 
employees in the company—a matter certainly within 
the bargaining province of the two parties most affected, 
namely management and the duly elected representa- 
tives of the majority of the employees”.” 


Under the Railway Labor Act, the Court of Appeals 
for the Fifth Circuit has held that a union might ne- 
gotiate an amendment to its collective bargaining agree- 
ment, affecting the seniority rights of employees under 
the prior agreement, if, in doing so, it has “rectified an 
existing discrimination against the colored employees, 
the effect of which as to (the white employees) was 
damnum absque injuria”.* 


Finally, in the most recent case on the subject, Fagan 
vs Pennsylvania Railroad Co., it was held that a railroad 
and a union might revise an existing collective agree- 
ment by merging two separate seniority districts into a 
single seniority roster, notwithstanding that the new 
seniority roster was arrived at without consultation 
with or notice to any of the employees affected or their 
local union.* 


In the cited case, 157 members of a local of the 
Brotherhood of Railway Clerks sued their union and 
their employer to set aside a seniority agreement which 
they asserted had resulted “in arbitrary, capricious and 
22909 F2d at 421 (CA 10-1954). 

23 Pellicer vs Brotherhood of Railway and Steamship Clerks, 217 


F2d 205 (CA 5-1954). 
%173 FS 465 (MD Pa.-1959). 
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discriminatory impairment of the seniority and other 
property rights of the plaintiffs”* The court held that. 


“Seniority is a contract right, arising solely 
from contract and subject to change with the 
contract, and that an employee has no inherent 
right to seniority in service . .. In the orderly and 
legal process of changing seniority rights 
brought about by negotiations between the car- 
rier and the representatives in an honest effort 
to secure the greatest good for the greatest 
number some employees are of a necessity ad- 
versly affected thereby”.” 


Petitioners have alleged no legal basis upon which the 
requested relief can be granted. And the cases cited 
in their brief in no manner support their contentions. 
Thus, they cite Boehm vs United States" a false- 
swearing case in which it was held that the Securities 
and Exchange Commission had power to investigate the 
accuracy of reports submitted to it; Edwards vs Capital 
Airlines, in which this court held that the seniority 
rights of non-union members could not be determined, 
and immunized from judicial examination, by a tribunal 
composed of two adverse and two neutral members;* 
Kent vs CAB, in which the power of the CAB to devise 
an integration formula, absent successful negotiation or 
251d., at 466. 


26 Jd., at 470-471; accord, cases cited at footnote 4 above. 
27 4103 F2d 791, (CA 8-1941), cert. den., 315 US 800. 
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arbitration, was confirmed; and Western Airlines vs 
CAB, which held that the CAB has power to impose pro- 
tective conditions as part of a merger order, when there 
is apparent justification therefor. 


It is respectfully submitted that petitioners have al- 
leged no claim on which relief can be granted. 


3—Petitioners’ Alleged Claims Are Barred By Laches 


From June 11, 1953, when the protests against the 
integrated seniority list were denied, until August 1, 
1953, when the first collective bargaining contract be- 
tween Delta and its pilot employees represented by 
ALPA went into effect, no legal action of any kind was 
taken by any of the pilots affected by the integrated 
seniority list, or by ALPA. This, despite the fact that 
section 13 of the Protective Conditions invited any dis- 
satisfied employee or union to make demand for arbi- 
tration before the execution of the collective bargaining 
agreement.* Indeed, no such action was taken until 
May 28, 1958, when the petition in this case was filed 
with the CAB. 


‘In the airline business, five years is a generation. 
During this five-year interval, tremendous changes 


29204 F2d 263, (CA 2-1953), affirming North Atlantic Route 
Transfer Case, 12 CAB 124 (1950). 

30194 F2d 211 (CA 9-1953). United States vs Lowden, 308 US 225 
(1939), cited by petitioners, held that the ICC possessed the 
same powers under the terms of the Interstate Commerce Act. 

31 As the CAB said in the merger decision, “There is nothing in the 
Delta-C&S proposal which would inhibit the right of a dis- 
satisfied Delta employee or group of such employees to seek 
arbitration of grievances over integration of seniority lists.” 
Delta-CéS Merger Case, 16 CAB 647, 655 (1952). 
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were wrought.in Delta’s operations, and in making these 
changes, Delta. had a right to rely on the integrated 
seniority list, previously agreed on by and between it 
and ALPA. 


The intricate and interdependent complex of rights, 
duties, obligations and responsibilities which Delta, 
ALPA and the pilots have built upon the agreed sen- 
iority list, cannot now equitably or practicably be un- 
tangled. Nor may more than 400 individuals appro- 
priately be scrambled in some other way, on the basis 
of a revised list, bottomed upon the single test of length 
of service, so as to satisfy the desires of certain in- 
dividuals, disgruntled with the results obtained in 
bargaining by their duly selected statutory repre- 
sentative. 


The doctrine of laches has long been recognized in the 
federal law of employee-employer relations. 


Early in its history the National Labor Relations 
Board held, as to the award of back pay, that “since such 
delay would otherwise unduly prejudice the respondent, 
and with a view to encouraging the prompt dispo- 
sition of charges, we shall not award back pay . . . for 
the period in which the union failed to file its charges, 
in the absence of any showing of mitigating circum- 
stances for this delay.” 


322. C. Smith & Corona Typewriters, Inc., 11 NLRB 1382 (1939), 
cited with approval in NLRB vs Mall Tool Co., 119 F2d 700, 
702 (CA 71-1941); NLRB vs Crowe Coal Co., 104 F2d 633 (CA 
8-1939); NLRB vs Metal Mouldings Corp., 7 CCH Labor Cases 
Par. 61,576 (CA 6-1943); NLRB vs Walt. Disney, 146 F2d 44 
(CA 9-1944). 
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In Colbert vs Railroad Trainmen, a suit under the 
Railway. Labor Act based on alleged unequal treatment 
given various groups of employees in the bargaining 
unit, the district court dismissed the action in part on 
grounds of laches and neglect of rights over an ex- 
tended period of time.* 


It has been held, under the Servicemen’s Readjust- 
ment Act of 1944, that a veteran must exercise diligence 
in enforcing his rights and avoid unnecessary delay 
which would result in such hardship to the employer as 
to justify denial of judicial relief to the veteran. 


In this connection, the Court of Appeals for the 
Second Circuit has held that an “unexplained delay of 
over three years is too much” and justified the con- 
clusion that “there is every reason to suppose that 
plaintiff thought he had been accorded every reasonable 
consideration”.* 


“Delay not only deprives the Court of the opportunity 
of rendering prompt aid to those entitled to it but places 
the defendant at a disadvantage in being lulled into a 
false sense of security.”* 


33206 F2d 9 (CA 9-1953). 

% Donner vs Levine, 232 F2d 185, 188 (CA 2-1956) (three years’ 
delay) ; Marque vs Stern, 88 FS 306, 309-10 (MD Pa.-1950) (25 
months); Hicks vs United States Radiator Co., 127 FS 429 
(ED Mich.-1955) (eight years). In Cummings vs Hubbell, 
76 FS 453, 456 (WD Pa.-1948), it was held that a plaintiff, 
fully aware of his rights, should have immediately instituted 
suit. “On the contrary, he left with his family, took up his 
residence and accepted employment in a distant state, did not 
return nor renew his request for reemployment for a period 
of approximately nine months.” The court held that “plain- 
tiff not only .. . abandoned his claim but is barred by his 
laches” 


35 Daniels vs Barfield, 77 FS 283, 285 (Ed Pa.-1948). 
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Nor may petitioners contend that their five-year delay 
' in bringing action is excused by alleged efforts on their 
' parts to get their union, ALPA, to take action in their 
behalf. As the Supreme Court of Pennsylvania has 
held: 


“From 1931 to 1935 plaintiffs negotiated with 
one of the defendants in an effort to adjust the 
controversy. The assertion of plaintiff’s rights 
in an effort to adjust the claim is not sufficient 
to excuse an unreasonable delay. It was their 
duty to take proper legal steps to establish the 
claim which they asserted.”** 


Petitioners have delayed unreasonably in taking legal 
steps to assert their alleged grievance. Delta and its 
pilots, having had no reason to believe that the merged 


seniority list would be attacked, have relied on the list 
and the collective bargaining agreements negotiated 
pursuant thereto in effecting day-to-day changes in em- 
ployment conditions, the cumulative total of which would 
be enormously difficult to undo.” 


36 First National Bank vs Lytle Coal Co., 332 Pa. 394, 396, 3 A2d 
350, 351 (1939); accord: Chacko vs Pittsburgh Steel Co., 40 
LRRM 2366, 2368-9 (Pa. Com. Pls.-1957), and cases cited 
therein. 

37 The Supreme Court, in Penn Mutual Life Ins. Co. vs Austin, 
168 US 685, 698 (1898), held that “the reason upon which the 
rule is based is not alone the lapse of time during which the 
neglect to enforce the right has existed, but the changes of 
condition which may have arisen during the period in which 
there has been neglect.” 
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Conclusion 


It is respectfully submitted that petitioners have 
stated no ground on which recovery may be had in this, 
or any other, proceeding and that the petition for re- 
view of the within order of the Civil Aeronautics Board 


must be dismissed. 
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REPLY BRIEF FOR PETITIONERS 


I. The Petition to This Court Is Timely 


Respondent’s brief (p. 12), raises the question of the 
timeliness of the petition to this Court. Respondent, how- 
ever, believes that the petition is timely, and we concur. 
Generally, the time for appeal runs from the decision on a 
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motion for reconsideration. Cf. Rule 73(a), Fed. Rules 
Civ. Proc.; 3 Am. Jur., Appeal and Error, § 435. 


I. CAB Had and Has Jurisdiction of the Petition Filed by 
Petitioners in This Cause 


Delta contends (Brief, p. 8) that CAB no longer has 
jurisdiction, beeause of the collective bargaining agree- 
ments which have intervened between the decision of the 
Seniority Board and Petitioners’ application to CAB. 
Significantly, respondent does not make this contention. 


It is clear that CAB had jurisdiction of the integration 
of the seniority lists in 1953 (Kent v. CAB, 204 F. 2d 263 
(CA-2, 1953) ; Delta brief, p. 9; ALPA brief, p.1). CAB 
retained jurisdiction to make such changes in the protective 
labor provisions as circumstances might require. That 
being true, it is hard to see how it can be ousted by inter- 
vening bargaining agreements between Delta and ALPA. 
The CAB assumed its jurisdiction in its order dismissing 
the Petition (R. 230). 


The difference between this case and the cases cited by 
Delta (Brief, p. 10, note 10) is that the agencies involved 
in those cases never had jurisdiction to determine the 
questions of racial discrimination there involved. Here the 
CAB, with its plenary powers over airline mergers (Civil 
Aeronautics Act of 1938, sec. 408, 52 Stat. 1001, 49 USCA 
488; Federal Aviation Act of 1958, 72 Stat. 767, 49 USCA 
1378(b), had and has jurisdiction. 


III. Length of Service is the Only Significant Criterion for the 
Integration of the Seniority Lists in This Case 
Respondent. and intervenors attack our contentions that 
the two seniority lists should have been integrated on the 
basis of length of service alone. They point to other 
criteria which the courts and administrative tribunals have 
mentioned. 
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We agree that length of service is not always an in- 
flexible, sole criterion. By definition, however, it is the 
principal criterion (ef. Ford Motor Co. v. Huffman, 345 
US 330, 338 (1953), and in the present case it is the only 
criterion that has significance. 


From the briefs of respondent and intervenors we list 
the following additional criteria which are sometimes 
utilized : 


1. The unit within which seniority is to be computed. 
2. The privileges to which seniority relates. 
. The nature of the work. 
. The time at which the work is done. 
5. The fitness, ability, and age of the employees. 
. Family responsibilities of the employees. 
. Injuries received in course of service. 
Credit for time devoted to military or other public 
service. 
The above eight criteria are based on Ford Motor Co. v. 
Huffman, 345 US 330, 338-9 (1953). 


9. Special consideration for shop stewards and union 
chairmen to preserve continuity (see Aeronautical In- 
dustrial Dist. Lodge 727 v. Campbell, 337 US 521, 527 
(1949). 


10. Maintenance of status achieved with the former 
employer. 


11. Equitable sharing of gains or losses of the con- 
solidation. 


Nos. 10 and 11 are based on Pan American World Airways 
Arbitration Award, 19 BNA Labor Arbitration Rep. 14 
(1952). 
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We have observed that length of service is the only 
criterion that has significance in this case. The 11 addi- 
tional criteria appear to be irrelevant. Indeed, not one 
of them has been pointed out by respondent or inter- 
venors as having validity in our situation. This is not a 
case where a few pilots were upgraded or downgraded for 
individual reasons. The integration of the Delta and 
C & S pilots into a single list was in an arbitrary pattern; 
each of the 157 senior Delta pilots was upgraded and the 
114 senior C & S pilots were downgraded; each of the 136 
junior Delta pilots was downgraded and the 63 junior 
C &S pilots were upgraded; only one pilot, H. F. Spurlock, 
was in his proper seniority position according to length of 
service (Schedule B, R. 130). This pattern makes it clear 
that 2d, 3rd, 4th, 5th, 6th 7th, 8th and 9th special criteria 
do not bear on this case. No. 1 obviously does not apply, 
because there is only one unit. Nos. 10 and 11 are for the 
benefit of the pilots of the non-dominant line in a merger 
situation. These two criteria appear not to have been 
relied upon in this case. If anything, they were violated. 


The only valid criterion for integrating the lists in this 
case is length of service. It is fair and equitable. The 
arbitrary manner in which the actual integration was 
accomplished, with its upgrading or downgrading, as a 
whole, of each quarter section of the list, is unfair and 
inequitable and contrary to CAB’s merger order. 


Delta contends (Brief, p. 11) that the views of the 
affected individuals were solicited by CAB before the 
merger order was drafted, and that representatives of the 
pilots participated in CAB hearings prior to the order. 
While this may be true, the petitioners are not complaining 
about the terms of the merger order. Rather, they com- 
plain that the order was not carried out, in that the integra- 
tion was not accomplished in a fair and equitable manner. 
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The respondent contends (Brief, p. 14-15) that integra- 
tion in a fair and equitable manner means simply that the 
integration negotiations were to be in good faith, and not 
that the Board would intervene in the absence of extraor- 
dinary circumstances. Assuming, arguendo, that the 
“fair and equitable” provision refers only to good faith 
of the negotiations, our answer is two-fold: 


(1) The negotiations were not completed until disputes 
and controversies arising under them had been settled in a 
manner agreed upon by the parties, and the procedure 
agreed upon called for a hearing (R. 148-149). Many 
protests were filed, and many of the protestants requested 
a hearing, but no hearing was granted (R. 155). 


(2) The CAB reserved jurisdiction to make such amend- 
ments, modifications and additions to the protective labor 
conditions as circumstances might require (R. 117), it 
clearly had jurisdiction to correct the manifest errors* 
(Kent v. CAB, 204 F. 2d 263 (CA-2, 1953)), and the errors 


were such as should have been corrected. If one group of 
pilots in a merger should insist that all of the other groups’ 
pilots go to the bottom of the list, the CAB will intervene 
(North Atlantic Route Transfer Case, 12 CAB at 133). 
That, in a lesser degree, is what happened to the senior 
C&S pilots. 


IV. The Question Whether Petitioners’ Claims Are Barred by 
Laches Is Not Properly Before This Court 


Both Delta (Brief, p. 16) and ALPA (Brief, p. 7) con- 
tend that Petitioners have been guilty of laches and are 
barred from their right to relief. It is not clear from 
Respondent’s Brief whether it joins in this contention 
(see Brief, pp. 24-25). The basis of the contention is that 
the Petitoners failed to take legal action until almost five 
years had elapsed since the protests against the integrated 


1 Apparently everyone connected with the arbitration, including the arbi- 
trators, believed there were errors (R. 152-4, 156-7). 
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seniority list were denied by the Seniority Board. Peti- 
tioners have answered this contention in their reply to 
Delta’s Motion for Dismissal before the Board by reciting 
the reasons for the delay (R.-209), but their primary posi- 
tion is here that the question of laches is not properly 
before the Court. 


It is generally recognized that the question of laches is 
a factual one? There has been no factual determination 
in this case on the question of laches. Indeed, there has 
peen no hearing at any stage of this controversy, and there 
is nothing from which the presence or absence of laches can 
be determined. 


The only fact that is evident from the record is that 
there has been a delay. But it has been repeatedly held 
that the mere lapse of time, in itself, is not sufficient to 
sustain the defense of laches* Therefore, it is submitted 
that in the absence of a hearing and a factual determina- 
tion there is nothing on the question of laches for this 


Court to review. 


Tt may be that Delta and ALPA are arguing that, con- 
sidering the facts pleaded by Petitioners as true, laches is 
nonetheless established. This argument cannot succeed 
because for purposes of this appeal it must be assumed 
that the question of laches was decided in Petitioners’ 
favor. The decisions below do not pass on the question, 
although it was raised before the Board, and it is held that 
where no finding was made on the issue of laches, the 


2 Miller v. Busby, 224 P. 24 754 (Cal. App., 1950); Taylor v. Marine Cooks 
and Stewards Ass’n. of Pac. Coast, 256 P. 2d 595 (Cal. App., 1953) ; Owens 
v. Ring, 256 P. 2d 1040 (Cal. App., 1953); Lee v. Duncan, 70 So. 2d 715 
(Miss., 1954); Gadsten v. United States, 78 F. Supp. 126, 111 Ct. Cl. 487 
(1948). 


3 American Trucking Ass’ns. v. United States, 326 U.S. 77 (1945) ; Inland 
Motor Freight v. United States, 60 F. Supp. 520 (E. D. Wash. 1945) ; Schmelz 
Liquidating Corp. v. Williams, 86 F. 2d 167 (CA-4, 1936); 19 Am. Jur. 
Equity, § 499. 
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reviewing Court must assume that the defense was not 
proved.‘ Certainly there is nothing in the Record to justify 
the Court in holding that there has been laches as a matter 
of fact, or as a matter of law. 


Respectfully submitted, 


Merrit Armour 
Pamir F. Herrick 
Joun B. KNEIrPPLe 
1001 15th Street, N. W. 
Washington, D. C. 
Attorneys for Petitioners 


Armour, Herrick, Knererte & ALLEN 
Of Counsel for Petitioners 


4 Mandragio v. Bartenders Union, Local 41, 245 P. 2d 43 (Cal. App., 1952) ; 
Downs v. Benatar’s Cut Rate Drug Stores, 170 P. 2d 88 (Cal. App., 1946). 


